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PREFACE. 


HE Attorney's Practice in 
the Court of King's Bench 
having met with a very favour- 
able reception, and being univer- 
fally allowed to be the moſt uſe- 
ful book of the kind hitherto 
publiſhed, the author of it was | 
induced to compile the following 
work, which he formed on the | 
ſame'plan with the former; here- + 
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in are ſet forth under their pro- 
per heads the ſeveral acts of par- 
liament relating to the practice, 
ſuch rules of court as are now in 
force, adjudged caſes on moſt 
points of practice, and a great 
variety of uſeful precedents, 


The ſtatutes and rules of the 


court are not ſet forth in a brief 
or ſummary way, but the enact- 
ing and ordering parts generally 
at large, ſo that the reader will 
ſcarce ever have occaſion to ap- 
ply to the ſtatutes or rules them- 
ſelves. 


To the acts of parliament, 
rules of court and adjudged ca- 
ſes, the author has chiefly con- 
fined himſelf in this work, chu- 
ling rather to be ſilent, than to 

ſay | 
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fay any thing for which he had 
not ſufficient authority, and be- 
ing cautious of nothing more 
than leading the young practicer 
into a miſtake. 


The precedents, of which the 
greateſt part were drawn or per- 
uſed by counſel, are ſuch as will 
be moſt frequently wanted in 
the general courſe of buſineſs. 


8 


B 
To render this book the more 
uſeful, a very copious index is 
added, drawn under a great 
variety of heads, ſo that the 
reader may with eaſe apply to 
any particular point of prac- 
tice he ſhall want to be infor- 
med of, 


To the ſecond edition was 
added a new volume of pleadings, 
A 3 a thing 


vi 
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a thing deſired by many, and, it 
is hoped, will be acceptable to 


all who are willing to attain a 


competent knowledge in their 
profeſſion; for it is a certain 
truth, that he can never be an 


able attorney who is not a good 


entering clerk, and tolerably well 
{killed in ſpecial pleading. For- 
merly all attornies drew their 
own pleadings, and never had 
occaſion for any aſſiſtance but 


the advice of the moſt learned. 


This kind of learning, which is 
now too much neglected, led 
them into the very reaſons of the 
practice, and into a knowledge 


of the common law, which none 


but a ſpecial pleader can be ſaid 
to be thoroughly maſter of: An 
attorney, without being ac- 


quainted with ſpecial pleading, 


can 


—_ 4 a. 
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can have no other, than a conn 
fuſed knowledge of ſuch parti- 
cular inſtances of practice only 
as have paſſed through his own 
hands, and upon the leaft varia- 
tion is as much at a loſs as if he 
never knew any thing of the 
matter; hence ſpring demurrers, 
motions, expence and endleſs de- 
lays to the ſuitors, and diſcredit 
to the practicer; for which rea- 
ſons the loſs of this branch of 
learning among the generality 
of the profeſſion is greatly to 
be lamented, and the retrieving 
of it can't be too much recom- 
mended. 


In the third edition were add- 
ed inſtructions for levying fines, 
and ſuffering common recoveries, 
with ſome directions touching 


In 


viii PRE F ACE. 
In this fifth edition, beſides 


a great variety of new acts of 
parliament and rules of court, 
and alſo adjudged caſes from 
Barnes, Wilſon, &c. are many 
additional notes and obſervations, 
and the following entire new 
heads, to take them alphabeti- 
cally: 
1. Action for criminal con- 
verſation. 
2. Inrolling deeds. 
3. Motions. | . 
4. Mutual debts and credits. : 
5. Proceedings againſt peers , 
and members os parliament. t 
6. Proccedings in order to 
ſave the ſtatute of limitations. t 
7. References from court. And g 


8. Summonces. £ p 
Sce the Index; 


The following order of the 6 
chief juſtice not being publiſhed 


2 till 


to 


\nd 


the 
ſhed 
till 
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till that part of this volume was 
printed off, in which, it could 
with any degree of propriety be 


introduced, it is here inſerted. 


Under the printed papers of 
ſettings in and after Hilary Term, 


1978, is the following notice 
given, VIS, 


The Lord Chief Juſtice to ob- 
viate a great expence and incon- 
venience to defendants and their 
witneſſes, in cauſes entered for 
the ft day of fittings after 
term, through the plaintiff's not 
paſſing the records in proper 
time, hath thought fit to order, 
that all records in ſuch cauſes, be 
paſſed and left with his marſhal, 
on the preceding evening of ſuch 
fitting, by the hour of ſeven. 

| THE 
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Court of Common Pleas. 


Of the Juriſdiction of the Court. 


L pleas are regularly divided into 
A pleas of the crown, and into com- 
mon or civil- pleas. Pleas of the 
crown are thoſe which concern treaſons, fe- 
lonies, miſffifions of treaſons, &c. This 
court is the lock and key of the common 


la in common pleas, and therefore called 


the Court of Common Pleas; for in this court 
real actions, whereupon fines and recoveries 
(the common aſſurances of the realm) do 
pals, and all other real (a) actions by original 
writs, are to be determined. In all ( per- 
Vor. I. B ET ſonal 


(a) Actions real are ſuch actions whereby the deman- 

dant claims title to any lands or tenements, rents, or 

commons, in fee-fimple, fee-tail, or for term of life, 

Every action real is either poſſeſſory, that is of his own 
fleihon or ſeiſin, or anceſtrel, that is of the poſſeſſion 

or ſeiſin of his anceſtor. 6 Rep. 3. 

(5) Actions perſonal are ſuch actions whereby a man 


Claims a debt or other goods and chattels, or damage for 
them, 


* —_ 


— 
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ſonal and mixt (c) actions, this court and the 
court of King's Bench have a concurrent ju- 
riſdiction. 

The juriſdiction of this court is general, 
and extendeth itſelf throughout all England. 

Generally all actions (4) in this court are 
founded upon original writs iſſuing out of the 
Chancery, and returnable in this Court, where- 
upon the plaintiff proceeds either to arreſt 
the defendant, outlaw him, or ſerve him 
with a copy of proceſs, purſuant to the ſta- 
tutes 12 G. 1. c. 29. 5 C. 2 c. 27. Perpe- 
tuated by 21 G. 2. c. 23. 


— 


* —_ — 


them or damages for wrong done to his perſon, and is 
properly that which in the civil law is called actio in 
ferſonam, which is brought againſt him who is bound ia 
covenant or default to give or grant any thing. ** Terms 
« of the law,” Tit. A&ions perſonal.” 

(e) A mixt action is a ſuit given by the law to recover 
the thing demanded, and damages for the wrong done; as 
in aſſize of novel diſſeiſin, which writ (if the diſſeiſor makes 
a feoffment to another) the diſſeiſor ſhall have againſt the 
diſſciſor and the feoffee, or other tertenant, and thereby 
ſhall recover his ſeiſin of the land, and his damages for the 
meſne profits, and for the wrong done him ; and ſois an 
action of walte and guare impedit ; but an action of deti- 
nue is not called an action mixt, altho* by it the thing 
withheld is demanded, and ſhall be recovered if it may 
be found, and damages for the withholding, and if it can- 
not be found, damages for the thing and the detaining 4 
but ſtill an action of detinue is called only an action per- 
{onal, becauſe it ſhould be brought only for goods and 


chattels or charters. 


(4) An action is the form of a ſuit given by law to 
recover a thing, as an action of debt, Oc. or as it is in 
8 Rep. 151. a. an aQtion 1s a right of proſecuting to 
judgment that which is due unto any one; adio off jus 
preſegrenai in yudi-io, uad alicui d:bctur. 

But 


in the Court of Common Pleas. 


But this court may hold plea on writ of 
privilege iſſuing originally out of this court 
at the ſuit of any attorney, officer, mi- 
niſter, or clerk of the court intitled to ſuch 


wr it. 0 


It may alſo hold plea by bill, which is in 


the nature of a petition to the court, againft 
any attorney, officer or miniſter, intitled to 
the privilege of the court; and expreſſes ei- 
ther the grievance or wrong which the plain- 
tiff has ſuffered by the defendant, or elſe 
ſome fault by him committed againſt ſome 
law or ſtatute of the realm. 

A knight, citizen, burgeſs, or other 
perſon intitled to privilege of parliament, 
may be ſued in this court by original bill, in 
manner as directed by the ſtatuce 12 & 13 
. 3. c. 3. 

Li his court may, upon proper ſuggeſtions, 
grant - prohibitions to keep, as well tem- 
poral, as eccleſiaſtical courts, within their 
proper bounds and juriſdictions, without any 
original writ or plea depending ; for the 
common law, which in theſe caſes is a prohi- 
bition of itſelf, ſtands inſtead of an original. 
12 Co. 108, | 

Actions are alſo removed into this court 
out of inferior courts of record by writ of 
Habeas corpus cum cauſa, or (e) Certiorari; 
and out of inferior courts not of record, by 


2 a 


) 
(e) Certiorari is a writ that lies to remove a record into 
a ſuperior court from en inferior court of record, .»uc:e 
the party ſuppoſes he may not have equal juſtice done 
Kim. 


B 2 | (f) Pone, 


3 


' evithout c uſe . : 
© of miſdchawiar letters patent, to exerciſe his office, during 
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(J) Pone, (g) Recordari, () Accedas ad curiam, 
or writ of falſe (i) judgment. | 
This court hath alſo juriſdiction for the 
puniſhment of its own officers and miniſters, 
and all other perſons guilty of contempts 
againſt the rules and orders of court. 
Sir John Notwithſtanding king Charles I. commil- 
Waller ug Goned Sir John Falter, a profound learned 
ed to furrexder man, a grave and able () judge, and of 
bir paint great integrity and courage, by his royal 


ſhewn, the his good bchaviour, yet, he being in the 
fame being king's (1) diſpleaſure, was in the beginning 
* _— of Mich. (m) term, 5 Car, 1. A. D. 1630, 
1 before he fer in court, (u) required, by com- 
mand from his majeſty, to forbear to come 
to Vet minſter (o) Hall, for the purpoſe of 
exerciſing his judicial place in (p) court, and, 
in obedience to the ſaid command, he did 


3 — 


— 


n 


(F) Is a writ whereby a cauſe depending in the coun- 
ty court is removed into this court. 

(e) Commonly called a ale, taking its name from 
the firſt ſyllable of each word in the name of the writ, 

viz. recordari fucias hguzlam, f 

(%) This writ lies to remove a cauſe out of the court 
baron into this court. 

(i) If a falſe judgment be given in a court not of re- 
cord, as in a county-court, hundred, or court baron, the 
party irjured may have a writ of falſe judgment, return» 
able in this court. 

(4) Whitl, Mem, Engl. Af. 16. Col. 1, Cr, Car. 147: 

(/; Weil. Mem, ib. 

{am} Cr. Car 153. 

(n) The king diſcharged him from his ſervice by 
meſlage, Whitl ib. ſee id. 14, Col. 1. 

(s) W. Jo. 230. 
(p) Cr. Car. 147, 153. 
(2) forbear, 
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(7) forbear, and never exerciſed his office, 
after the king forbad (r) him; but yet he 
ſtill retained his 's) poſt; and becauſc his judi- 
cial office was conferred on him, quam diu ſe 
bene peſſerit, he would not leave his place, 
nor ſurrender his patent, but by the legal 
procecding of Sci. Fa to try, whether he 
did bene ſe gerere or (t) not; and that the king 
might ſhew what cauſe he had, for determining 
his patent, or for him to forfeit it; ſo he con- 
tinued a judge to the time of his death (4). 

After the paſſing the votes againſt the Cn 
Judges, for their opinion in caſe of ſhip e j*dges 
money, 16 December 1640, and tranſmitting 4 = 894 
them to the houſe of peers, and their con- Bind «f daring 
curring with the houſe of commons therein, e, 
an addreſs was made to the king ſhortly af- 
ter, that his majeſty for the future would 
not make any judge by patent (w) during 
pleaſure, but that they might hold their 
places hereafter, guam diu ſe bene g'fſerint ;; 
and his majelty did readily grant the fame ; 
and in his ſpeech to both houſes of parlia- 
went, at the time of his giving his royal 
aſſent to two bills, one to take away the 
high (x) committion court, and the other the 
court of ſtar O) chamber, and regulating 


— — 


— — Cc” 


) W. Jo. 250. 

(r) Whid. Mem. Engl. Af. 16. Col. 1. 

(s) Id. id. 

et) Whicl. Mem. 16. Col, 2. 5 | 

(u) Cr. Car. 147. i 
(r) Clar. Hit. Rebel 121. 

(x) Stat. 16 Car, 1. Chap. 11. 

) Stat. 16 Car. 1. Chap o. 


B 3 the 
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the power of the council table, he hath this 

paſſage * If you conſider what I have done 

this parliament, diſcontents will not fat in 

your hearts; for J hope you remember that 

| I have granted that the judges hereafter ſhall 
hold their places, quam diu ſe bene (x) geſſe- 

rint.“ 

; As king Charles II, obſerved the ſame 
4 Ar- rule and method, in granting patents to 

fuſed | | | | 

to furrender Judges, quam diu ſe bene geſſerint, as his royal 
his patent father did, as appears upon record, in the 
witheut cauſe rolls of the court (a); ſo he did in removing 
4 1 a judge, notwithſtanding his ſolemn grant 
2. inrolled on record to the contrary; for Sir 
granted gur- Fobn Archer, one of his Juſtices of the court 
ing goed beba- of common pleas, after having ſat in this 
eos court, nine years, was, during the vacation 
after Mich. (b) term, 24 Car. 11. (being 

then ſenior (c) judege,) required to forbear 

the exerciſe of his office, either in court or 
elſewhere; and was amoved from fitting 

therein, for reaſons unknown to Mr. Juſtice 


(d) Raymond; but Sir Jobn having his patent, 


— — 


(z) 3 Ruſher, Hiſtor. Collect. 1366. 

(a) Clar. Hiſt, Rebel. 121. Mr. Juſtice Crobe ob- 
ſerves, that the judges of both benches are made only 
curing the king's pleaſure, ſo that they are removeable 
at the king's will, Cro. Car. 147. and Mr, [uſtice 
Jones obſerves, that Sir Humphry Davenport's patent 
(Sir Jon Walter's immediate ſucceſſor in the chief 
baronſhip in the Exchequer) was during pleaſure, and 
that of Sir Valter, during good behavior. W. Jo. 230. 
3 Roſh, Hiſtor, Collect. fol. 1366, 

(6) T. Jo. 43. | 
(c) T. Raym. 217. T. Jo. 43. 
(4) T. Raym 217. 


+ wes * 
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quam diu ſe bene (e) geſſerit, refuſed to ſur- 
render the ſame, without a Scire Fecias : fo 
that he continued a juſtice of this court, 
though prohibited to fit () therein; and, 
notwithſtanding his removal, enjoyed his 
patent, and received a ſhare in the profits of 
the ſaid court, as to fines and other proceed- 
ings, by virtue of his patent; and his name 
was uſed in thoſe fines, Sc. as a judge of 
that (g) court. 

By Stat. 20 Edward III. chap. 1. the Judges ſala- 
king's juſtices are to take no fee, but of 7" 
the king. 

The ordinary allowances of the judges, 
were, in Edward 1I.'s time, very (5 liberal, 
according to (i) Whitlock, 

By ſtat. 10 Hen. VI. ſtat. 2. the ſalaries of 
the judges were to be paid them half yearly, 
in E. and M. terms, by the lord high (K) 
treaſurer of England; but it appears by the 
year (1) books, that they were to be paid 


— 


— —— — — 


— 


(e) T. Jo. 43. T. Raym. 217. 

(/) T. Raym. 217. 

(es) 3 Ruſher. Hiſtor. Collect. 1364. 

(4) Theſalary of the judges was liberal anterior to the 
reign of Edvard I. according to Sir Wilham Dugdale, 
for he informs us, the chief juftice of England received 
ooo marks a year, for his ſupport in that great 
employment, ſo early as 44 Hen. II. Dugd. Orig. 
Jur. 20. 

(i) Whitl. Mem. Engl. Af. 344. 

(4) The treaſury is now and hath been in commiſſion, 
ag reat number of years. 

(/) 10 Hen, VI, fol. 1 Hen. VII. fol. 3, 4, 5. 
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out of the (mY arrears of the cuſtoms, by the 
cuſtomers and comptrollers of London; and 
that it was enacted by the ſaid ſtatute, that 
they ſhould pay to the juſtices, out of the 
firſt monies ariſing out of the cuſtoms ; and 
that they ſhould have their proportion by the 
day, and it was held that the cuſtomers were 
liable, though the king granted a licence to 


their hands, for the judges met at White- 
Fryars, ard agreed to ſue, but the cuſtom- 
ers (2) complied. 
From the death of king Hen. VI. to the 
date of their patents, in king Richard III's 
time, the judges had a privy ſeal to receive 
their ſalaries; as they had from the mean 
time, between the death of Richard III. and 
the date of their patents, in Henry (o) VII.'s 
time. | | 
Sir William (p) Dugdale, is of opinion, 
that the ſalaries of the judges were more cer- 


— —— 
— 


(*) By ſtat. 1 Geo. III. chap. 23. ſect. 3. the ſalaries 
of the udges are payable out of the annual ſum granted 
for the ſupport of his mejeſty's houſhold,” and the honor 
and dignity of his crown; and by ſeR. 4. they are, after 
the demiſe of his majeſty, to be charged upon and paid 
out of the duties granted for the uſe of his majeſty's civil 
government, as ſhall be ſubſilling after ſuch demiſe, un- 
til ſome other proviſion be made by parliament for the 
expences of the civil government; and until the making 
ſuch proviſion, and ſecuring the continuance therect, 
ſuch ſalaries ſhall be paid out of the monies applicable to 
the ſaid uſes and expences, | | 

() See Year book, Henry VII. fol; 3. 

(e) See Year book, 1 Henry VII. fol. 4, 5. 

(p) See Orig. Jur. 105, ö 

| tain 
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F tain after 18 Henry VI. becauſe in that year 
the judges of all the courts in Weſtminſter 


Hall, together with the attorney general, and 
king's ſerjcants at law, exhibited a petition 
to the parliament, in French, a copy where- 
of may be ſeen in Sir William's Origines (q) 
Juridicales; ſoon after which their ſalaries 
were (r) encreaſed. 

Ouver's (5) Parliament provided that every 
judge ſhould have a competent ſupply, ac- 
cording to his great pains and quality, for 
their better encouragement and ſupport. 

By ſtat. 12 & 13 William III. chap. 2. 


| ſtat. 13. the ſalaries of the judges were aſ- 


certained and eſtabliſhed; during which 
reign, and until the acceſſion of his preſent 
majeſty's great grandfather, king George I. the 
ſalaries of all the judges (the chiefs as well 
as the puiſne) were equal, viz. 1000 J. a 
year, upon whoſe acceſſion they were increaſ- 
ed by diſtinct patents trom thoſe, by which 
they were appointed judges, viz. 

The ſalary of the chief juſtice of this 
court, to double his former ſalary, and thoſe 
of the reſt of the judges, to half as much 
again, as their former ſalaries. See 2 R. 
Raym. 1319. 

By ftat. 32 George II. chap, 35. ſect. 18. 
the ſalary of every of the puiſne judges is 
augmented 3001. 


F * 
— — 1 — 
TR, 
— ———— 


(a) Id. ib. 
(7) Id. 109, 110. 
(5) Whitl, Mem, Engl. Af. 344. 


—— —— — — — — —— 
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By ſtat. 1 George III. chap. 23. ſet. 3, 4- 
ſuch ſalaries as are ſettled by act of parlia- 
ment upon, or granted by his majeſty to any 
judge, ſhall be paid him as long as his patent 
and commiſſion continue in force. 

The 41alarics of the judges of this court 
ſeem now not only to be aſcertained but alſo 
eſtabliſhed, as follows: The lord chief 
Juſtice 2500 J. C) per annum, every of the 


puiſne judgegggo0 l. per annum. 


At common law the patents of the judges 
were determined by the demiſe of the crown, 
but by ſtat. 7 and 8 William III. chap. 27. 


ſect. 21. and 1 An. ſtar. 1. chap. 8. ſect. 1, 


2. no patent or grant of any office ſhall 


ceaſe or be void, by reaſon of the demiſe of 


the crown, but ſhall remain in force for ſix 
months, unleſs ſuperſeded by the ſucceſſor, 
and by ſtat. 12 and 13 Wil. III. chap. 2. the 
commiſſions of the judges are to be made 
quam diu ſe bene geſſerint, but upon the ad- 
dreſs of both houſes of parliament, they may 
be removed, 

The court conſiſts of a chief juſtice and 
three puiſne judges, created by letters pa- 
tent; but no one can be conſtituted a judge 
of this court, unleſs he be a ſerjeant of the 
degree of the coif, 


1 — 
„ 


1 


() This judge's ſalary was encreaſed from 2000 J. to 
2500 J. a year, by his preſent majeſty ; and the reaſon 
i is not equal to other chiefs is, becauſe all fines and re- 
coveries are le ed an paſſed in this court only, and the 


tees thereof are al moſt the ſole perquiſites of the chief. 


C The 
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The preſent judges are Sir Thomas De Grey, 
chief juſtice; Sir Henry Gould, ſecond; Sir 
William Blackſtone, third; and Sir George 
Nares, puiſne juſtice. 


Officers of the Court of Common Pleas, 


HE cuſtos brevium is the firſt or prin- Caſtas brevium 
cipal officer of the court of Common His appoint- 
Pleas, and holds his place by grant from the 
crown; the preſent patentees are John Brown- 
ing, Sir Robert Eden, Frederick Young, and 
Edward Gore, who execute the ſaid office by 
Jobn Walton, eſq; their deputy. | 

The duty of this officer is to record and Ard duty, 
file in his office all original and judicial writs, 
and inquiſitions taken by virtue of any ſuch 
writs, all poſteas after verdicts, and fines, 

-with the concords ſigned by the parties ac- 
knowledging the fame; and the writs of De- 
dimus poteſtatem iſſued for taking the acknow- 
ledgment of ſuch fines, with the tranſcripts 
thereof, &c. which fines are by him entered 
in a book of the ſame term the reſpective 
writs of covenant are returnable, and the 
proclamations of ſuch fines are by him in- 
dorſed, upon the captions, according to the 
ſtatute, He is alſo to record and file all 
writs of entry and ſummons, writs of Dedi- 
mus poleſtatem for taking warrants of attorney 
thereupon, and writs of ſeiſin to ſupport re- 
coveries ſuffered in the ſaid court; to make 
copies and exemplifications of the ſaid writs 
and records when required, and to return 
writs of Certiorari, directed to him, for the 

2 removing 
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Bn removing any writs or other records into the 


court of King's Bench. 


Prothomta- There are three prothonotaries of this 
ries. court, who hold their offices for their re- 
Their appoint- ſpective lives, and (a) are admitted by the 


ment, &. Chief juſtice of the court for the time being. 
The ſecond prothonotary is admitted on the 


| | nomination of the cſtos brevinm, who, in 


right of his office, has the appointment of 

the ſecond pro honotary. Fach of the three 
prothonotaries has, belonging to his office, 
one ſecondary, one cicrk of the judgments, 
and one clerk of the dockets, Ihe preſent 
prothonotaries are Milliam Mainwaring, An- 
thony Dickens, and Henry Farte ; their office 
is No. 2. in Texjiz!d court, Inner Teuipie; and 
their hours of attendance from 9 in the morn- 
ing to 1 in the afteracon, both in term and 
vacation; and from 4 in the afternoon to 8 
at night in term time; and to 6 in the even- 

ing ii Vacation, 


_— — o 


han, 


(2) Memsraramm. That the oHeg of chief prothono- 
tary in the Common Pleas, beiog vacant, after the laſt 
term, by die deach of N:bolus Roclaveca;, and lord 
Eros, ef juſtige of the Common legs, gave the ſaid 
, office 22 G2/-42-d his wife's brother; zu, becauſe he was 
| not qualifed, revoked it, and conferred the ſame on 
Whiteley, contrary to the plcaiure of the other juſtices, 
6 who thought Zi a fitter perinn. ic. 4&5 P. & M. 
Dy. Reg 150 b. pl. 1 X.½ Eau. 443. See the oath 
| of a procl. ons ar % Raf. Ent. 412. Se the admiſlion 
| of a ſecond prothonotary, and the admiſſion of a third 
| | prothonotary. , Extr, jo. 3. 


| The 
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The chief prothonotary adminiſters the 
oaths to the officers and attornics of the 
court; enters on record the patents of the 
juſtices, and the patents, ſurrendets and ad- 
miſtions of the other officers of the court. 
He enters on a remembrance roll the names 
of all attornies ſworn in court, and makes 
certificates thereof to the clerk of the war- 
rants, who thereby enter their names in the 
roll of attornies. He enters all writs of 
adjournments of the terms; he draws up the 
general rules of the court, made for regu- 
lating and ſettling the practice in the pro- 
ceedings therein, and cauſes the ſame to be 
ingroſſed and hung up in the treaſury cham- 
ber at Meſminſter, and gives copies thereof 
to the judges, and to the other prothono- 
taries and officers of the court, if required, 
without any fee. He adminiſters the oaths 
and declarations taken to the government; 
and keeps an alphabetical liſt of the name 

of the perſons taking the ſame; and files in 
his office the certificates brought in by them; 


The duty of the 
chief prethg- 


not arye 


and alſo the rolls on which they ſubſcribe 


their names. He has the cuſtody of the 
court-book, in which are entered the names 


of all cauſes on demurrers, ſpecial verdicts, 


and other matters that are to be argued in 
court, and of cauſes that are to be tried at 
bar, with the reſpective terms, number-rolls, 
and offices in which they are entered, and 
takes minutes of the judgment of the court 

in all cauſes argued therein. 
The chief prothonotary is alſo attorney 
for the city of Londen within this court, and 
hath 


* 


| 
| 
| 
| 
| 
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Duty of the 
three protho- 


notar ies. 


\ 


| hath from the city yearly four yards of black 
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cloth to make him a gown; and a livery fee 


of 11. 135. 44. is paid yearly to him by the Mi 


ſecondaries of London, as deputy-ſheriff. 

The three prothonotaries, in term time, 
attend the fitting of the court at Weſtminſter, 
for the diſpatch of ſuch matters as ariſe from 
cauſes entered in their reſpective offices, and 
to inform the court of the ſtate of ſuch cauſes, 
and to certify the court in matters of practice 


when required. Each of the prothonotaries 


has a publick office in one of the inns of 
court, at which they reſpectively attend every 
afternoon, in term-time, and out of term 


every day (ſundays and holidays excepted) 


from nine in the morning till one or two, 
and from four in the afternoon till eight or 
nine. | 

It is their duty to enter on record all de- 
clarations, pleas, replications, and pleadings 


ſubſequent, demurrers, joinders in demur- 


rers, and judgments. To enter all bills filed 
againſt attornies and other privileged perſons, 
and forejudgers thereon for want of appear- 
ance, To ſign writs of attachment, Habeas 
Corpus, Procedendo, Certiorari, Venire facias, 
Subpena, Scire facias, Capias ad ſatisfacien- 
dum, Fieri facias, Elegit, Habere facias poſ- 
feſſionem, Habere facias ſeifinam, &c. To 
ſtrike ſpecial juries, and to fign records of 
Niſi prius. They are to ſee that all com- 
mon recoveries be carefully ingroſſed on rolls 
of the court, examined, docketted, and 
placed in their proper offices, and the writs 


belonging to the ſame filed with the cuſtos 
brevium, 


in the Court of Common Plas. 


brevium, and to examine all exemplifications 
of ſuch recoveries. 

Perſons committed by the court for con- 
tempt are examined on interrogatories by the 
prothonotaries, who make reports thereon, 
and on other matters referred to them by the 
court, and tax bills of coſts, and ſtate the 
debts and coſts on bills, bonds, mortgages, 
and other ſecurities, on references made to 
them by the court, purſuant to the act made 


in the 4th and 5th years of queen Anne, for gtat. 4j Ana. 


the amendment of the law. 

The prothonotaries have the cuſtody of 
all common and plea rolls, and deliver the 
ſame out, and keep an account of the per- 
ſons names to whom the rolls are delivered, 
that they may be able to call for a return of 
them, and make caret papers, certifying de- 
faulters, in order to a proſecution, purtuant 
to ſeveral rules of the court. They keep en 
account of all rolls received into their offices, 
after proper entries are made thereon, and 
keep dockets of all judgments, entries of 
writs, and other entries, which they care- 
fully examine with the rolls, before they are 
delivered into the office of the clerk of the 
eſſoins, or clerk of the warrants, and the 
writs into the office of the clerk of the cuſ- 
tos brevium, which are afterwards by the ſaid 
officers carried into the treaſury of che court, 
but the dockets remain in the Trothonotaries 
offices. The prothonotaries likewiſe keep 
remembrance rolls, on which all rules made 
in court are entered, and on which all re- 
cognizances of bail, appcarances, Scire fa- 

cias's 
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cias*'s and Precipe's taken at the bar on coni- 
lf mon recoveries, are entered, 8 

0 Secondaries. There are three ſecondaries in this court, 
| © belonging to each prothonotory, who 
0 5 - leine has the nomination and appointment of ſuch 
j : ſecondary ; Which appointment has been 
uſually for the joint lives of the prothono- 
tary and ſecondary. The preſent ſeconda- 
| ries of the court are, Henry Fothergill, Alex- 
| ander Gerrard, and William Sinn. 

Had duty. The ſecondaries in term-time attend the 
court and the judges in the treaſury, to read 
Wi | all the records, writings, affidavits, petitions, 
| papers, and exhibits; to take minutes of all 
| | rules and orders, and draw up the ſame, and 


| take recognizances in court. They enter 

| all commitments of priſoners, diſcontinu- 
ances, and ſatisfactions acknowledged upon 
record, and amend records by order of court. 
They adminiſter the oaths to priſoners taking 
the benefit of the late act made for the re- 
lief of debtors, with reſpect to the impri- 
ſonments of their perſons, prepare aſſign- 
ments of their priſoners eſtates and effects, 
and draw up rules for their diſcharge. On 
trials at bar they act as aſſociates, that is, 
call the jury out of and in court, read the 
record, call the defendant, read all written 
evidence, call the jury before a verdict given, 
and record the verdict, take minutes of all 
ſpecial verdicts, and draw up the ſame, and 
make copies thereof for the plaintiff, defen- 
dant, and judges. They take an account 
of all fines, and recoveries paſſed, and ſuf- 


tered at bar. And in term-time, after the 
riſing 


„ 
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riting of · the court, attend at their offices to 
draw up the rules and orders made by the 
court, or by the judges in the treaſury, and 
enter them on the remembrance rolls, and 
makes copies of them, when required. They 
enter all rules to declare, plead, reply, re- 
join, ſur-rejoin, rebut, ſur-rebut, and join 
in demurrer, and give rules for the attornies, 
and other officers of the court to appear to 
bills filed againſt them. And file and copy 


all affidavits, papers, and exhibits produced 


onfnations, taxations of coſts, or otherwiſe, 
and ſuggeltions and proceedings in ſpiritual 
courts, when prohibitions are applied for ; 
and copy interrogatories and examinations of 
perſons committed for contempts. On com- 
plaints made by the priſoners of the Fleet 


Priſon agaiuſt the warden, the ſecondaries 


attend the judges at ſuch places as they ap- 

int, and file, read, and copy all affidavits 
and exhibits produced on ſach complaints, 
and draw up all orders made thereon. 


The preſent clerk of the judgements Licks Curt if the 
barrow Rowland, Judgments, 
Hit appoints 
It is the duty of this officer to draw up 
all final judgments after inquiſitions taken, 3 


verdicts obtained, or nonſuits had at Nif 
pris, and on demurrers, and iſſues joined 
upon Nul tiel record; and to draw up and 
enter all continuances neceſſary in the afore- 
ſaid judgments. To draw up the award of 
every Decem tales, and enter the ſame on the 
roll; to make out writs of Diſtringas decem 
tales, and Diſtringas juratores; and to draw 
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doc ket fy 

His appoint- 
Men. 


And duty. 
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up the awards of writs of Elegit, and writs 
of partition, and enter the ſame, with the 
return thereof, upon the roll. To enter all 
ſatisfactions ro judgments, when the ſame is 
done by the order of a judge, and not in 
open court; and to exemplify any of the 
abovementioned judgments, if applied for 
within a year after the ſigning of ſuch judg- 
ments. And by the ſtatute 4 & 5 W. & M. 
c. 20, they are to deliver over to the clerk of 
the eſſoins notes in writing of all judgments 
entered by them reſpectively on verdicts, 
writs of inquiry, demurrer, and every other 
judgment for debt or damages. 


Mr. Samue! Underword is the preſent clerk 
of the dockets and declarations. 


He enters upon remembrance all appear- 
ances to writs of attachment of privilege, 
writs of Scire facias, bills, and other pro- 
ceſs, iſſued out of, and filed in the offices 


of their reſpective prothonotaries. They de- 


liver out to the attornies the rolls whereon 
pleadings are entered, and put them into a 
numerical order, when brought back, and 
make out papers, called caret papers, of 
ſuch as are wanting, and the attornies names 
to whom the ſame were delivered, and de- 
liver copies thereof to the clerk of the war- 
rants, and clerk of the eſſoins, to enable 
them to inform the court thereof. They 
prepare bail- pieces or recognizances entered 
into, to attachments of privilege, and other 


ballable writs iſluing out of the prothono- 


taries 


le 


ler 


les 
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taries offices, and attend the court, or a 
judge, when ſuch recognizances are taken, 
and when ſuch bails are juſtified, or addi- 
tion I bail is put in, and alſo, when the de- 
fendant ſurrenders himſelf in diſcharge of 
his bail. They make copies of all ſpecial 
jurics ſtruck by the prothonotaries for the 
plaintiffs and defendants; and, when re- 
quired, make copies of bills of coſts, and 
en produced before the prothonotaries on 
references, and of reports made in court by 
the prothonotaries. They make copies of 
rules of court from the remembrance rolls of 
terms that are palt, They alſo make out 
certificates of declarations not being filed ac- 


| cording to the rules of the court againſt pri- 


. D. 
ſoners, in order to their being diſcharged 


out of cuſtody for want of proceedings; and 
alſo certificates of writs of Recordari, and 
writs of falſe judgment, not being filed ac- 
cording to the courſe and practice of the 
court. And as clerks to the prothonotaries 
they make out copies of all the ſpecial ver- 
dicts for the juiges, and attornies concerned 
therein; and in the abſence of the protho- 
notaries they perform the common buſineſs 
belonging to the prothonotaries offices, 
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Rowland Lickbarrow is the preſent clerk of C of the 


the reverſals, and is jointly and verbally ap- 


pointed by the three prothonotaries. 


reverſals. 
His appoints 


They draw up and enter the reverſals of 44 duty. 


outlawries, and enter the precipe's thereof on 
remembrances, and draw up certificates there- 
of to the outlawry office; and draw up and 
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ingroſs the bail-pieces, or recognizances, in 
order to ſuch reverſals, and attend the court 
and judges therewith, and make out the Su- 
perſedeas when neceſſary. 


Clerk of the Thomas Jefſerey's holds the place of clerk 
} treaſury. of the trealury by parol appointment from 
|| His eppoint- the lord chief juſtice, 

| 2 of the Henry Brougham is clerk of the jurats, 
|| jurats, or un- Or one of the under clerks of the treaſury, 
| | der-clerks of for the counties of Middleſex, Kent, Oxford, 
| the treeſury, Hereford, Southampton, Wilts, Somerſet, Weſt- 
14 oo freejury moreland, and Northumberland, cities of Lon- 
| 8 don, Briſtol, and town of Southampton. 

Richard Broek is clerk of the jurats, or 
one of the undcr-clerks of the treaſury, for 
the counties of Cornwall, Bucks, Surrey, 
Hertford, Cambridge, Norfolk, Leiceſter, Der- 
by, Tork, Bedford, Fluntingdon, Monmonth, 
Warwick, Cumberland, Berks, Gloceſter, Sa- 
lop, Dorſet, Nortbampton, Nottingheom, and 
town of Nottingham, counties of Suffolk and 
Suſſex, cities of York, Coventry, Norwich, 
towns of Newcaſtle upon Tyne, Kingſton upon 
Hull, and borough of Leiceſter. 

And Mr. is clerk of the ju- 
rats, or one of the under-clerks of the trea- 
ſury for the county of Devon, city of Exeter, 

county of Lincoln, and city of Lincoln, county 
of Worceſter, and city of Worceſter, counties 
of Eſſex, Siaffeord, Rutland, and city of 
Glouceſter, 
Thrir appoint The clerks of the jurats, or under-clerks 
Es of the treaſury, are admitted by the lord 
chief juſtice of the court, for the ſeveral 
counties, 


c Ih. & " Ld 
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counties, cities, and towns in their reſpective 
diviſions, and hold their places for their lives; 
Mr. George Stubbs is the treaſury-keeper, and 
holds his place alſo by the parol appointment 
of the lord chief juſtice. 


The duty of the clerk of the treaſury is 4 duty. 


to have the care and cuſtody of the treaſury 
of the ſaid court, which doth contain the 
records of the ſame court of all common re- 
coveries, entries of the money which the 
king hath upon fines ; all judgments and iſ- 
ſues, with the pleadings and verdicts thereon, 
inrolments of deeds, warrants of attorney 
filacers, and exigenters rolls, containing the 
entries of writs iſſuing out of their relpec- 
tive offices, from the firſt year of king Henry 
the eighth incluſive, down to the preſent 
time, bound up in diſtinct bundles, aud di- 
geſted in their due 2 and courſe of time. 
He is allo to ſign all copies taken from the 
rolls, and all records of N prius in the ſaid 
court, and to keep a file of all rules and or- 
ders relating to the ſaid rolls. And no exem - 
plifications, { (except exemplifications of fines 


'and common recoveries of the preſent or 


next precedent term) are to be ſealed, unleſs 
they are firſt ſigned and examined by the 
clerk of the treaſuty. Mich. 1654. 

The duty of the clerks of the jurats is to 
make and examine copies of the ſaid records 
in their reſpective counties; and to amend 
records on receipt of orders for that purpole; 
to write and examine the jurats of the re- 
cords of Ni prius in the ſaid court, and to 
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exemplify verdicte, judgments, and old re- 
coveries. 

The duty of the treaſury-keeper is to bind 
up the records in diſtinct bundles every term, 
and keep them in their proper order and ſe- 
ries of time, and ſhew them when required, 


The preſent filacers of this court, are, 

John Willes tor Lon:on and Middleſex. 
The office is executed by Mr. Jobn 
Chambers, 

Thomas Lawes for the counties of Sou'h- 
ampton, Wilts, and town and county of South- 
ampton. Both offices are executed at Mr. 
John Roberts's chambers, No. 7. Ciiffora's- 
Inn. | 
Mr. Dawſon for the counties of Weſtmor- 
land, Cumberland, Nerthumberland, and town 
and county of Newcaſtle upon Tyne, Office 
executed by Gale, Boſawell- court. 

Thomas Sibthorpe tor the county and city of 
Lincoln. N. Barnard's Inn. 

Mr. Bard for the counties of Eſſex and 
Herford; his deputy is Mr. Lawrence Gray, 
Cliffords Inn. 

Jobn Staples, at NO. 2. in Eſex Court in 
the Middle Temple, for the counties of Glouce- 


fer, Worceſter, Hereford and Cornwall, and 


the cities of Glouceſter and Worceſter. 

Thomas Lee for the county and city of 
York, and county of the ſame city, and town 
of Kingſton upon Hull, and county of the 
ſame town. The office is executed by him 
in Staple's Inn. 

„ Kig, 
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Kiz. Peyton for the counties of Surrey, 
Suſſex, Kent and the city of Canterbury, The 
office is executed by Mr. Gray. 

John Heberden for the counties of Somerſet, 
Dorſet, city of Briſtol and town of Poel; 
executes it himſelf at the K. B. office. 

Lawrence Gray for the counties of Bedford, 
Berks, Buckingham and Oxford. 

Mr. Roberts for the counties of Salop, 
Stafford, Northampton and Rutland, and city 
of Litchfield. 

George Green, No. 8. Staples Inn, for the 
county of Norfolk, city of Norwich, and 
county of the ſame city. 

Henrit. Lenton, for the county of Suffolk, 
His deputy is Mr. Mzcbhell, Cooke's Court, 
Searle Street, | 

R. Batten, for the county of Devon, city 
of Exeter, and county of the ſame city. T his 
office is executed at Nꝰ. 4. Hare Court, 
Inner Temple. 

William Ward for the counties of Cam- 
bridge and Huntingdon; the office is executed 
at No. 8. in Staple's Inn. 

John Keepe tor the counties of Derby, 
Leiceſter, Notiingbam, Warwick, city of Co- 
ventry, and town of Nottingham. This office 
is executed by Mr. Seele in Fetter Lane, near 
the Rolls Baildings. 

Francis Gwwyn, eſq; for the county. of 
Monmouth. The office is executed by Mr. 
Warry, in New Inn. 


23 


The ſeveral perſons above-named, (except Their apfoints 


the filacer for Monmouth, vide poſtea fol. 20) ment; 


have been appointed, and are ſeiſed of their 
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ſaid offices by grants from the reſpective chief 
Juſtices of the court for the time being, to 
hold for their natural lives as their freehold, 

And duty. Their duty is to make out meſne proceſs 
upon original writs returnable in this court. 

They alſo enter appearances, and file and 
enter bails, and attend the judges or the court 
on putting in, and juſtifying bail, and on 
defendants ſurrendering in diſcharge of their 
bails; and alſo take affidavits of debts in 
order to hold the defendants to bail ; and af- 
fidavits of the ſervice of proceſs; and file 
bills brought againſt perſons having privilege 
of parliament, and make out the ſubſequent 

proceſs thereon before appearance, 

Clerk of the The clerk of the warrants, inrolments, 

wwarrants,&, and eſtreats is Keane Fitzgerald, eſq; who is 

His appzint- admitted into the ſaid office by the lord 

ment, chief juſtice of this court. 

And duty. He files all warrants of attorney upon 
judgments and iſſues; and all warrants in 
outlawries, and writs of covenant; and on 
receiving the warrants of attorney he ſtamps 
all paper judgments, Pluries capias, and 
writs of covenant, and enters Ne recipialurs 
againſt filing ſuch warrants. 

All the common rolls, or records of judg- 
ments, and iſſues on trials by Ni, prius of 
every term, are delivered by the ſeveral pro- 
thonotaries into this office, the latter end of 
the ſubſequent term, that the clerk of the 
warrants may inſpect the ſame, and eſtreat 
all fines and amerciaments upon ſheriffs, and 
others, that he ſhall find amongſt the ſaid 
records, and the rolls are delivered by him 
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to the clerk of the eſſoins. Every deed ac- 

knowledged in this court is inrolled in this 
office, and docketted in books for the benefit 
of ſearches, and then delivered to the clerk 
of the eſſoins. The king's ſilver rolls, or 
poſt-fines of every term are brought the ſub- 
ſequent term to this office, and are eſtreated 


and the laſt day of every term the clerk of 


the warrants delivers the eſtreat to the puiſne 
judge of the court, and attends him to the 
court of Exchequer, when the ſaid judge de- 
livers the eſtreats to the lord chief baron, 
and the clerk makes oath before the court, 
that they are rightly eſtreated and examined, 
All common recoveries are brought to this 
office from the prothonotaries, and are doc- 
ketted for the benefit of ſearches. There is 
a roll alſo kept in this office of the names of 
all perſons that are admitted attornies of this 
court, with an account by what judge each 
attorney was admitted, and at what time 
and place, and the place of his abode, This 
roll is wrote over every Micbaelmas term, in 
order to keep an account of all forejudgers 


againſt attornies, that are ſued for debts, or 


otherwiſe, and of their being reſtored again 


to their privilege by rule of court, or judge's 


order, And all perſons have recourle to the 
roll without fee or reward. He alſo ſtamps 


attachments and writs of privilege for attor- 


nies. The clerk of the warrants is alſo one 
of the officers appointed by the ſtatute for 
the public regiſtring of deeds, &c. in the 
county of Mzidzl:/ex, 


The 
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The office of clerk of the eſſoins is in the 
appointment of the lord chief juſtice, and 


ſent clerk is Mr. Wright. 
Eſſoins are entered in this office in all real 
actions, and other actions, wherein, by the 
ractice of the court, (5) coins lie; and in 


caſe the defendant doth not eſſoin by the 


time limited by the rules of the court, the 
plaintiff may enter in this office a Ne reci- 
giatur eſſoin. And after an eſſoin is caſt by 


the defendant, it is the plaintiff's buſineſs to 


adjourn the eſſoin, in default whereof, and 
a rule being given for that purpoſe, the de- 
fendant may ſign a Non pros; which rule 
and Non pros are given in this office on 
rolls kept for that purpoſe. 

In this office all judgments in the court of 
Common Pleas are docketted, purſuant to ſtar, 
4865 V. & M. c. 20. and all rolls belong- 
ing to the ſeveral officers of the ſaid court, 
are mark'd, number'd, and delivered out to 
them; and when the proper entries are made 
thereon they are returned into this office, 
and carried by the ſaid clerk of the eſſoins 
to the treaſury at Meſtminſter, and there 
bound up in proper bundles. He alſo pro- 
vides parchment for the ſaid rolls, and the 
chief juſtice of the court for the time being 
pays him for the ſame. 


(3) An EHSin cannot be caſt by Attorney. By Camden 
C. J. 2 Wils. 164. | 
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The office of the clerk of the juries is in Ct of the 
the gift an! nomination of the Caſtos bre-197*% 
dium for the time being. The preſent clerk His appoint- 
is Mr. Thomas Bever. Mr. Harriſon, at No. 8, * 
in New Inn, is his deputy. | 

The duty of this officer is to make out 4nd duty. 
writs of Habea corpora jurutorum, for trials 
of iſſues in London and Middleſex, and at 
the afizes in the country, : 

The r<rturn office and office of inrolment of The return of- 
writs for fines and recoveries, is in the omina- Ace, _ Mee 
tion of the three puiſne judges of this court, by 
virtue of an att of patliament made in the 23d ,y4recoveries. 
year of the reign of queen Elizabeth. Rowland Officer's ap- 
Lickbarrow is the preſent clerk of this office, Pointment. 

By the ſtatute 23 E/:>. c. 3.F. 1. Every writ Hi: cuty as 
of covenant, and other writ, whereon any cert of the 


f fine fhall be levied, the return thereof, the inrolment of 
2 Dedimus poleſtatem for acknowledging ſuch⸗/ 2 
- fine, the return thereof, the concord, note, 

R and foot of every ſuch fine, the proclama- 

0 tion, and king's filvcr, and every original 

e writ of entry in the Peſt, or other writ 

>, whereon any common recovery ſhall be ſuf- 

8 fered, or paſſed, the writs of ſummons ad 

© warrantirandum, every warrant of attorney 

A to be had, as well of every demandant and 

e tenant, as vouchee, that ſhall be extant, and 

g in being, may, upon requeſt of any perſon, 


be inrolled, and the inrolment ſhall be of as 
good force in law, for ſo much as ſhall be in- 
_ rolled, as the ſame being extant ought to be, 


- $. 6. There ſhall be an office for the in- 
| rolment aforeſaid, which ſhail be an office 
1e for ever, called The office of inrolment of writs 


for fines and recoveries; and the juſtices of 
the 
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the Common Pleas (other than the chief juſ- 
tice) ſhall have the care and charge of the 
inrolments atoreſaid, and ſhall enjoy the ſaid 


office, and the diſpoſition thereof, and care- 


fully ſee to the execution thereof, and in 
conſideration of their charges, pains, Cc. 
ſhall have the ſunis following, viz. for the 
inrolment and examination of every fine, 
and the parts thereof, 65. 8 d. For the in- 
rolment of the ſeveral parts of a recovery, 
and examination thereof, 6s. 8d. For the 
exemplification of the inrolment of a fine 35. 
For the exemplification and return of every 
writ of entry, ſummons ad warranizandum, 


and warrants, 5s. For the ſearch of the rolls 


for one year 44. And for the copy of one 
ſheet of paper, containing fourteen lines, 4 d. 

Mr. Li:zbarrow returns all writs of cove- 
nant, entry, ſummons, and ſeiſin, in the names 
of the ſheriffs of the ſcveral counties, cities, 
and vills in England; and makes regular en- 


tries in books, provided at his own charge for 


that purpoſe, of the counties, cities, vills, 
parties names, and places where the premiſſes 
lay which are contained in ſuch writs; and 
alſo the ſeveral returns of all ſuch writs, ex- 


cept writs of covenant, together with the 


names of the attornies concerned in proſe- 
cuting the ſame, according to the antient 
method uſed in the ſaid office. 

But the applying for inrolments and ex- 
empliſications in this office hath been diſuſed 
many years. 

1 he clerk of the king's ſilver is William 
Daw, eſq; who was admitted into this of- 

fice 
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fice by Sir Peter King, late lord chief juſtice His appoint- 
of this court, on the ſurrender of Henry Lud- ent 
low, eſq; his deputy is Richard Huſſey. 

This officer claims it to be his duty, to in- 4˙ 4». 
ſpect and ſee that all fines paſſed in his office 
have regularly paſſed through the ſeveral of- 
fices, conformable to the uſage and cuſtom 
of the court; to enter the whole of all fines, 
together with the poſt- fine paid thereon, in- 
to books which remain in the office as re- 
cords, for the benefit of ſuch as have occa- 
ſion to ſearch for fines; and alio to indorſe 
the poſt-fines on the writs of covenant, and 
ingroſs the entries of all fines on record, with 
the poſt-fines thereof ; which records 2%, 
eſtreated into the court of Exchequer, in or- 
der to collect the poſt-fines. He is alſo to 
ſtop all ſuch fines, againſt the paſſing of 
which caveats are entered, and file ſuch ca- 
veats, with all rules of court, judges orders, 

; and affidavits of the cogniſors being alive, 
where captions have been taken above twelve 
months before the fines are brought to his 
office. | 
All caveats, and orders for ſtopping any 
fines, ſhall be renewed every term, and co- 
i pics thereof left with the clerk of the king's 
ſilver, for which he is to demand only his 
2 antient fee of 3s. 4d. the term. And in 
8 detault thereof all caveats that ſhall not be 
ſo renewed ſhall loſe their force and effect. 
Paſch. 29 Car. 2. 

Where a raſure in the day or year ſhall 
appear in the captain of a fine, it ſhall not 

pals 
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paſs this office without an Allocatur from 4 
Judge. Paſch. g Anne. 


Chiregrapher. The office of chirographer is held by letters 


His appoint- 


ment; 


And duty. 


patent from the crown, and Sir George Cole- 
brooke, bart. is the preſent patentee, under 
whom James Garth, eſq; is appointed ſecon- 
dary to officiate in the ſaid office. There is 
a regiſter and record-keeper belonging to the 


| ſaid office, and the chirographer appoints 


certain clerks, for the ſeveral counties in 

England. | 
The chirographer draws up, and makes 
out, from all parts of the fine, the final con- 
cord, properly called the fine itſelf, and in- 
groſſes a record thereof, called the chiro- 
graph, or foot of the fine; and one other 
record thereof, called the note of the fine; 
and from the faid chirograph, or foot of the 
fine, the chiographer's clerks ingroſs two 
indentures, one whereof is intended for the 
conuſee, and the other for the conuſor, each 
of which records and indentures contain the 
whole of the fine, and are both examined, 
with all the parts of the fine, by the chiro- 
grapher's ſecondary z and the parts of the 
fine, and allo the records, are openly read 
and proclaimed in court tne {ame term the 
fine is brought into the chirographer's office, 
and alſo in the three following terms, the 
chirographer enters every fine in a publick 
book, and upon rolls of parchment which 
are hung up in the court of Common Pleas 
on the firſt day of the next term, after the 
ne is brought into the ſaid office, and which 
continue hung up in the court during the 
whole 
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whole term, for every perſon's inſpection. 
The ſame fines are alſo entered in another 
book kept by the chirographer's regiſter, for 
publick inſpection, and after proclamation 
of ſuch fines he ingroſſes the four proclama- 
tions on each chirograph, and delivers the 
ſame with the Dedimus and concord of the 
fine to the Cuſtos brevium, to be filed by 
him; and files the writ of covenant, and 
the other records of the fine in his own of- 
fice. Stat. 23 El. c. 3. 5. 7. 

The office of exigenter is executed by Exigenter. 
Mr. James Meadowcreft, but under what ap- 
pointment I have not been able to learn. 

It is his duty to make exigents and pro- zz; duty. 
clamations upon Pluries capias's in order to 
proceed to the outlawry. 

The office of clerk of the outlawries is in- C e the 
cident to the office of his majeſty's attorney 2 

15 appornt- 
general, and always executed by ſome per- vent; 
{on appointed by the attorney general for the 
time being, The preſent clerk of the out- 
lawries is Jobn Way, eſq; 

It is the duty of this officer to make out Jud duty. 
all writs of Capias uilagatum, ſequeſtrations 
of eccleſiaſtical benefices in all perſonal ac- 
tions in the ſaid court, after the return of 
the exigent, a ſhort note whereof is entered 
in a book kept for that purpoſe, expreſſing 
the plaintiffs and defendant's names, and 
the defendant's addition, with the cauſe of 
action and return. And therein are likewiſe 
made entries of all revertals of outlawries, 
and the time thereof, in which books all per- 
ſons may ſearch tor outlawries, and ſee which 


are 


%. 
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are in force or reverſed, and have certificates 
thereof, in order to diſcharge a ſeizure of 
lands made by virtue thereof ; or ſatisfy any 
court or perſon touching the ſame, and may 
have a copy of the Præcipe of any outlawry, 
to plead to, and reverſe the ſame. Inquiſi- 
tions taken on ſpecial writs of Ulegatum are 
tranſmitted into this office, and are here ex- 
emplified upon rolls ſigned by the clerk of 
the outlawries, and then carried into the of- 
fice of the king's remembrancer of the court 
of Exchequer, and there bled of record, and 
the inquiſitions themſelves and writs of exi- 
ent are filed with the Cuſtos brevium. 

Prothonetary, The offices of prothonotary, ſecondary, 

&c. fer Mon- clerk of the judgments, clerk of the dockets, 

mouth, was * 2 
exigenter, clerk of the juries, filacer and 

His appoint. Clerk of the reverſals for the county of Mon- 

> mouth, were by his late majeſty king Wil- 
liam III. by letters patent under the great 
ſeal, granted to Francis Guynn, eſq; who, 
or his repreſentative, executes the ſame by 
Mr. Warry his deputy in New Inn. 

{nd duty. Ele does the ſame duty as the like officers 
in this court do for the reſt of the counties 
in England. | 

Seal office. The moſt noble Auguſtus Henry duke of 

His apjoint= Grafton is ſeized in fee- tail of this office, and 

—_— claimeth the receipt of the revenue ariſing 

and duty, for the ſcaling of writs, exemplifications, 
and other things whatſoever ſealed with the 
| ſeal of this court. Samuel Rogers, eſq; is 
his grace's deputy, to take care of the ſaid 
othce, and receive the p. oſits thereof. 
The 
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The office of clerk of the errors is in the C/⁵r of the 
nomination of the chief juſtice of the court“. 
for the time being, and has been uſually 
granted by verbal appointment to hold dur- Hr ,44;ue. 
ing the pleaſure of the chief juitice, Sephen nent; 
Hough, eſq; is clerk of the errors to the right 
honourable the preſent lord chief juſtice. 
The clerk of the errors, as deputy or clerk Aud duty. 
to the lord chief juitice, has the allowance 
and receipt of all writs of error brought up 
on judgments given by this court, and gives 
certificates thereof, and maiks the judgment 
roll, that a writ of error 1s allowed, and 
makes out writs of duper/edeas when re- 
quired, and enters and inrols recogn'Zzances 
of bail taken on writs of error, aid makes 
out writs of Scire facias therevn, and gives 
rules for putting in, and juſtifying baiis, and 
gives certificates of the neglects thereof; and 
alſo gives rules for plaintiffs in error to cer- 
tify the records, and makes tranſcripts of 
the records and judgments, and tranſmits the 
ſame into the court of King's Bench, and en- 
ters Mitliturs on the rolls, importing that 
ſuch records are removed into thE King's 
Bench, and ſigns, and enters Non-proſſes for 
defaults of plaintiffs in error, certitying their 
records, He hath alſo the allowance and 
return of all Certiorari's directed to the lord 
chief juſtice, for certifying records from this 
court into any other, | | | 
The judges clerks are verbally appointed J des clerks, 
by their reſpective judges, to continue dur- 
ing pleaſure, 
The duty of theſe c'. rks is to ingroſs bail- 4rd duty. 
pieces on writs of Hlaleas corpus; and in- 


Vor. I, D dorſe 
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dorſe commitments on the back of the re- 
turn, and to draw up ſurrenders of perſons 
ſurrendering themſelves in diſcharge of their 
bail, and to ingroſs bail-pieces on writs of 
Certiorari ; to enter all ſuch bail-pieces, as 
likewiſe to enter the commitments. and ſur- 
renders in books kept for that purpoſe, (which 
books perſons are at liberty to inſpect with- 
out fee or reward;) to take recognizances 
of bail acknowledged before their reſpective 
Judges; to read over to the parties the con- 
tents of all fines and warrants of attorney 
for ſuffering common recoveries, and ad- 
miſſions of infants to ſue or defend by pro- 
chein amy, or guardian, and to write the 
captions thereon, to ingroſs the returns of 
writs of Dedimus poteſtatem directed to their 
reſpective judges; to write the Allocatur of 
a fine taken before commiſſioners upon oath 
of the due caption thereof, and to write the 
captions of deeds acknowledged in or out of 
court to be inrolled, and to adminiſter the 
_ oaths to perſons making affidavits, or bail 
juſtifying, and to draw up ſummonſes and 
orders made by their reſpective judges, 
The clerks to the lord chief juſtice make 
out commiſſions for taking affidavits and ſpe- 
cial bails, and file the approbations ſigned by 
the puiſne judges, in order for ſuch commiſ- 


ſions and enter the names of the commil- } 

ſioners ſo appointed in a bock kept for that I 

purpole. ef 2 0 

Aſpeciate at 'T he office of aſſociate at N prius in Lon. c 
Niki prius in don and Miudleſex is in the appointment - a 
3 the [ 
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the lord chief juſtice, and has been generally London and 
granted by parol, to hold during pleaſure Middleſex. 
only. The preſent aſſociate is Mr. Thomas His appoint- 
Lloyd. ment; 

The duty of this officer is to wait on the % duty. 
lord chief juſtice, when he appoints the days 
of ſittings at N prius, and to make copies 
thereof, which are ſtuck up in the prothono- 
taries offices, and in Weſtminſter Hall, to at- 
tend the court during the fittings, and draw 
out of the box the names of the juro s, and 
record their appearances and defaults, and 
return the ſame. To read the record, and 
all written evidence, and to take dowa the 
minutes of facts and enter the records in a 
book; record verdicts, return Pofteas, and 
draw up orders of the court of N prius, 
and make copies for each (ide, to attend with 
the jury to take a private verdict, and draw 
up and enter the ſame on the Poſtea, and 
make out copies thereof. | a 

The office of marſhal at Niff prius in Lon- Marſhal at 
don and Middleſex is alſo in the nomination vw I _ 
of the lord chief juſtice, and has been time 1 
immemorial granted by parol appointment, His appoints 
to hold during the pleaſure of the lord chief nent; 
1 The preſent marſhal is Stephen Hough, 
eſq. 
This officer is to attend the lord chief And duty. 
juſtice of this court, at all ſuch times as his 
lordſhip fits to try iſſues depending in this 
court, by writ of Ni prius, either in the 
county of Middleſex or city of Londen, He 
enters the names of all caules ſet down to be 
tried for the ſaid city and county, in a book 
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kept and provided by him for that purpoſe, 
which he carries down with him every day 
in term-time, to Weſtminſter, that all attor- 
nies may have recourſe to it to enter their 
cauſes, to inſpect and ſee what cauſes are en- 
tered, and at proper times to enter Ne reci- 
piaturs; and in the afternoon this book is 
kept at the lord chief juſtice's chambers for 
the ſame purpole. During the time ap- 
pointed for trials in the ſaid cauſes he perio- 
nally attends the court during the whole time 
of their fitting, to receive the records and 
writs, and mark them. The marſhal firſt 
calls the name of the cauſe, and then de- 
livers up the record to the lord chief juſtice, | 
and firs under him, to be ready, upon all 
occaſions, to receive his commands, to re- 
ceive and withdraw records and writs, and to 
mark any that are left untried, as Remanets 
to be tried at the next ſitting. | 

The office of cryer at NM frius in Lon- 
don and Middleſex is allo in the gift of the 
lord chiet juſtice for the time being, and has 
been uſually granted by parol appointment, 
to hold during pleaſure. Mr, Avis is cryer to 
the preſent lord chief juſtice. 

His duty 1s to call the jurors, and ſwear 
them, and all witneſſes produced on ſuch 
trials. 

Heneage Walker, eſq; hereditary procla- 
mator ot this court, granted to 7ebn 1/alker, 
eiq; the office of mareſchal proclamator, and 
barrier of this court, with all fees, Sc. to 
hold to him and his beirs for ever, There 
are tour perſons who act as crycrs of the court, 

One 
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one of which is alſo court-keeper, and ano 
ther porter of the court: Which cryers, 
court-keeper, and porter, are deputies to the 
chief proclamator. 
The duty of the proclamator and barrier 4d duy. 
is by himſelf, or deputies, to attend the court 
of Commons Pleas at Weſtminſter, and make 
proclamations, &'. 
The cryers are appointed by deputation The fear cryers 
from the chief proclamator, 1 heir appoints 
ment ; 
Their duty is to attend the court, to ad- Ard duty. 
miniſter the oaths to juries, witneſſes, bails, 
and perſons making affidavits; to hand rules 
affidavits, &c. from the ſerjeants to the pro- 
per officers, to bring records into court as 
they are wanted, to call attornies on bills 
being filed againſt them, to take recoveries 
from the bar, and get them entered in the 
proper prothonotaries offices to which they 
belong, proclaim the eſſoins on the return- 
days, make proper adjournments, &c. by 
The court-keeper is appointed by the chief Ceurt-4erper. 
proclamator, x His apyoint- 
ment ; 
His duty is to take care of the court, and 4nd duty. 
that the tapeſtry and cuſhions be kept clean, 
the court waſhed, matted and cleaned, and 
to take care of the acts of parliament, and 
other books made uſe of in court. 
The porter of the court holds his place Porter of the 
by the appointment cf the chief proclamator. 2 
485 , = 
His duty is to attend the judges in court, 2 duty. 
hang out of the fincs every day, take care of 
D 3 , them; 
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them; and to do other buſineſs as occaſion 
requires. 

e of te The warden of the Fleet priſon is Jobn 

His apyoins- Eyles, eſq; appointed by letters patent to 

mens; hold during pleaſure. 

And duty, _ His duty is to receive, and have the cuſ- 
tody of all priſoners committed by this court 
to the Fleet priſon. 

Clerk of th The preſent clerk of the papers and rules 

. of the Fleet priſon is Mr. Low, who holds 

Fleet priſon, his place by grant or appointment of the 

His appoint- Warden of the Fleet. 

ment 3 It is his buſineſs to receive and enter, in 

Had duty. books kept for that purpoſe, the commit» 
ments of priſoners committed to the ſaid pri- 
ſon by this court, to enter declarations deli- 
vered to the turnkey of the priſon againſt 
priſoners, and to enter and file the diſcharges 
of priſoners, and to give certificates thereof, 
and return writs of Habeas corpus, and other 
writs directed to the warden, and enter the 
ſame in a book kept for that purpoſe, and 
alſo to give certificates of charges againſt 
priſoners, and certificates of day- rules granted 

p to priſoners by the court. | 

Tiphaffs. There are two tipſtaffs attendant on this 


Their appoint- court, who are admitted by depuration from 
5 the warden of the Fleet. 
Ard duty They attend the judges whilſt ſitting in 
court, and in the afternoon at their cham- 
bers, and out of term they attend there 
morning and afternoon. One of them alſo 
attends the chief juſtice at the fittings of Ni 
prius at Weſiminſter and in London, and on 
the circuits. Their duty is to receive all 
priloners 
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riſoners committed in court, or at a judge's 
chambers, and from thence to carry them to 
the Fleet priſon, and deliver them to the 
turnkey there; and alſo to bring up pri- 
ſoners to the court, or before a judge, on a 
Habeas corpus, or rule of court for that 
purpoſe. 

The judges of this court, or any two of Commiſſioners 
them, whereof the chief juſtice to be one, „, d of 
ſhall and may, by one or more commiſſion Y, en. 

f cerning matters 
or commiſiions, under the ſeal of this court, ;, hit court, to 
from time to time, as need ſhall require, im- be appointed by 
power what and as many per ſons as they ſha]l „e judges. 
think fit and neceflary in all and every the 
ſeveral ſhires and counties within the king- 
dom of England, dominion oft Wales, and 
town of Bertoicł upon Tweed, to take and re- 
ceive all and every ſuch affidavit and affida- 
vits as any perſon or perſons ſhall be willing 
and deſirous to make before any of the per- 
ſons ſo impowered, in or concerning any 
cauſe, matter, or thing depending, or any 
wiſe concerning any of the proceedings in 
the ſaid court, as maſters of Chancery in ex- 
traordinary do uſe to do. And any judge of 4rd jache of 
aſſize in his circuit may take and receive any Axe in bis 
affidavit or affidavits as any perſon or perſons 2 rj 
ſhall be willing and deſirous to make betore pars N. 
him in or concerning any cauſe, matter or 
thing depending or in any wiſe concerning 
any proceedings in the ſaid court: Which qggawir 7 be 
{aid affidavits, taken as aforeſaid, {hall e filed pug, ond then 
and then read and made uſe of in the laid v and uſed, 
court to all intents and purpoſes as other aj- &. 
fidavits taken in the ſaid court now are; and 

D 4 all 
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all and every affidavit and affidavits, taken as 
_ aforelaid, ſhall be of the ſame force as affida- 
Penalty of per- vits taken in the ſaid court now are; ani! all 
Jury in ſucb aft and every perion and perſons for ſwearing 
Javits. him, her, or themſelves in uch affidavit or 
affidavits, ſhall incur and be liable unto the 
ſame penalties as 11 tuch affidavit or affida- 
vits had been made and taken in open court. 
Stat. 29 Car. 2. c. 5. § 2. 
Fee for taking For the taking of every ſuch aTidavir, the 
ſucbahidaviti. perſon or pertons fo impowered and taking 
the ſame, ſhall tor ſo doing receive only the 
ſum or fee of 12 d. and no more. Same 
Stat. $. 3. 
Commiſſioners The Juſtices of this court or any two of 
* „ whereof the chief juſtice to be one, 
this — „ may by one or more commiſſion or com- 
be of jointid by Millioners under the ſeal of this court, from 
time to time, as need ſhall require, impower 
ſuch and ſo many perſons, other than com- 
mon z=ttornies and ſolicitors, as they ſhall 
think fit and neceſſary, in all and every the 
ſeveral ſhires and counties within the King- 
dom of Eugland, dominion of Wales, and 
town of Berwick uon Tweed, to take and 
receive all and every ſuch recognizance or re- 
cognizances of bail or bails, as any perſon or 
perions ſhall be willing and deſirous to ac- 
knowledge or make before any of the per- 
ſons fo 1:npowered in any action or ſuit de- 
pending in this court, in ſuch manner and 
form, and by ſuch recognizance or bail piece 
Recognizantes as the juſtices of this court have uſed to take 


the ju. gets, 


to te tranſ- the ſane, which ſaid recognizince or recog- 


mitted to a f x x 
ju ge of the nia inces of bail or bail-picce fo taken as 
60471. aforeſaid 
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aforeſaid ſhall be tranſmitted to ſome or one 

of the juſtices of this court, who upon af- 4 it of 
fidavit made of the due taking of the re- be due take 
cognizance of ſuch bail or bail-piece, by ing, &c. 
ſome credible perſon preſent at the taking 

thereof, ſuch juſtice ſhall receive the ſame 

upon payment of ſuch fees as have been 

uſually received for the taking of ſpecial bails 

by the juſtices clerks, and other the officers 

of this court; which recoontzance of bail or 

bail- piece ſo taken aud wantmirted, ſhall be 

of the like effect as if the ſame were taken 

de bene eſſe, before any of the ſaid Juſtices ; 


for the taking of every which recognizance Fr taking, 


or recognizances of bail or bail-piece, the &c. 

perſon or perſons ſo impowered ſhall receive 

only the ſum or fee of 25. and no more. 

Stat, 4 W. & M. c. 4.F. i. | 
The juſtices in this court ſhall make ſuch Judges to make 

rules and orders for the juſtifying of ſuch Ee j«flie 

bails, and making the ſame abſolute, as to L 

them ſhail ſeem meet; ſo as the cognizor or 

cognizors of ſuch bail or bails be not com- 

pelled to appear in perſon in this court to 

juſtify him or themſelves: But the ſame may The ame to be 

and is hereby directed to be determined by ” <f4avit 


; .* taken b 
affidavit or affidavits taken before the ſaid — 


commiſſioners, who are hereby impowered 
and required to take the ſame, and alſo to 
examine the ſureties upon oath touching the 
value of their reſpective eſtates; unleſs the 024%, Kc. 
cognizor or cognizers of ſuch bail do live 
within the cities of London and Weſtminſter, 
or within ten miles thereof, Same Stat. $..2. 

» Any 
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Any judge of Any judge of aſſize in his circuit may 
_— % take and receive all and every ſuch recogni- 
take ſuch 24% Zance and recognizances of bail or bails, as 
any perſon. ſhall be willing and deſirous to 
make and acknowledge before him, which 
being tranſmitred in like manner as afore- 
ſaid, ſhall (without oath) be received in 
manner as aforeſaid, upon payment of * 
uſual fees. Same Stat. F. 3. 
Acknow/edging Every perſon who ſhall acknowledge, or 
bail in the procure to be acknowledged, any fine, &c, 
Ky Su, recognizance or recognizances, bail or bails, 
or conſentin), Sc. in the name of any other perſon not 
felony, privy or conſenting to the ſame, and being 
thereof convicted, ſhall be adjudged to be a 
telon, and ſuffer death, Sc. without benefit 
of clergy. Stat. 21 Fac. 1. c. 26. 1 H. H. 
P. C. 696. Et vide Stat. 4 W. & M.c. 4. 
$. 4. Whereby perſonating another before 
thoſe who have authority by that act to take 
bail, ſo as to make him liable to the payment 
of any ſum of money in that ſuit or action, 


is made felony. 


Alttornies of the court. 


No one to af the ſtatute (a) 2 Geo. 2. c. 23. ſe. 5. 
as an attorney, no perſon ſhall be admitted to act as an 
unleſs ſerved attorney, ſue out any procels, or defend any 
— on action in this court, unleſs he ſhall have been 


bound by contract in writing to ferve as a 


—yL„—k— — 
2 — 
— — 


(2) Perpetuated by Sat. 30 Geo. 2. c. 19. cc. 75. 
clerk 
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clerk” for five years to an attorney duly ad- 
mitted, as by the ſtatute is directed, and for 
the ſaid term of five years ſhall have con- 
tinued in ſuch ſervice, and then be examined, 
ſworn, admitted and inrolled. | 
If any attorney, with whom any perſon / bis mafer 


ſhall be bound by contract in writing to ſerve 4 die, or 
as atorcſaid, ſha'l die before the expiration of the contract he 
vacated, before, 


ſuch five years; or if ſuch contract ſhall by , 4 
mutual ve be vacated, or ſuch clerk <4 Aa: 
legally diſcharged by rule or order of court her to ſerve 
before the expiration of ſuch five years, then 4% remainder 
if ſuch clerk hall by (5) contract in writing 3 
ſerve as a clerk to ſome other attorney, ad- ,,,,,,,,. * 
mitted as aforeſaid, during the remainder of 
the ſaid five years, ſuch ſervice ſhall be as ef- 
fectual as if he had ſerved five years to the 

rſon to whom he was originally bound. 
Stat. 22 G. c. 46. ſei. q. 

The judges, before they admit ſuch per- Juges te exa- 
ſon, are to inquire touching his fitneſs and mine bis fing. 
capacity, and if thereby ſatisfied, and not 2d capacity 
otherwiſe, are to adminiſter to him, in open before admiſe 
court, the oath after mentioned, and cauſe" 
him to be admitred an attorney, and his name 
to be inrolled, without fee or reward, except 
15. for adminiſtring the oath, Same Stat. 
ſes. 6, 

Mr. Rayner, in his readings on ſe. 11. 
of this ſtatute, ſays that Mr. Barrington's 
obſervation “ that notwithſtanding fiat. 4 


[EE ENS 


( Though without entring into any new articles, 
Sat. 22 Geo. 2. c, 46. $. 15, 
Hen, 
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Hen. VI. chap.-18. it is not the modern prac- 

' rice to examine attornies before admittance,” 
is not true, and aſſerts that no attorney is 
admitted at this day, without a previous (c) 
examination; but whether by virtue of 4 
Hen. VI. chap. 18. or 2 Geo. II. chap. 23. 
he will not take upon him to ſay. Kayn. 
Read. 2 Geo. II. chap. 23. p. 4 


7 5. 
The oath, I 4. B. do ſwear, That I will truly and 


honeſtly demean myſelf in the prac- 
tice of an attorney according to the 
beſt of my knowledge and ability. 
So help me God. 
id. ſect. 1. 


A Quaker m Any perſon being one of the people called 
taking bis ſes Quakers, having ſerved a clerkſhip with an 
2 ee attorney or ſolicitor, and being qualified as 
ange. an by ſtatute 2 Geo. 2. c. 23. is required, may, on 
ettorrey, taking his ſolemn affirmation inſtead of the 
oath by the ſaid act directed, before ſuch 
judges, and others who are to adminiſter the 
laid affirmation, be admitted and inrolled as 
an attorney or ſolicitor, as if he had taken 
the ſaid oath. Stat. 12 Geo, II. c. 13. §. 8. 
Atternies tobe The clerk of the warrants of the Common 


inrolled, Pleas is, without fee or reward, to inrol the 


ͤ— 


— 


— —_ 


( The Judge inquires into the fitneſs of the attorney, 
by asking lum a few trivial law quettions, the anſwers to 
Which, generally convince him of the abilities of the 
clerk, as much as reading the neck verſe (formerly ne- 
ceſlary, in orticr to obtain benefit of clergy) did coovince 
the court and mankind of the learning of the culprit, 
Razz. Bad, 108. 


* 


name 
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name of every perſon who ſhall be admitted 
an attorney of this court, purſuant to this 
act, and the time when admitted, in an al- 

habetical order, in rolls or books to be pro- 
vided for that purpoſe, to which all perſons 
ſhall have recourſe without fee or reward. 
Stat. 2. Geo. 2. c. 23.Y. 18. 

No attorney ſhall have more than two Ne attorney to 
clerks at one and the ſame time, who ſhall “e more 
be bound by contract in writing. Same ſtat. 1 

The prothonotaries of this court may have prothonetaries 
three clerks, and at one and the ſame time, may have three 
and no more; and ſuch clerks having ſerved cer. 
five years may be admitted, &c. in the ſame 
manner as any perſon may, who ſhall have 
ſerved a clerkſhip to a ſworn attorney for 
five years, Same ſtat. F. 15. 

Any perſon ſworn, admitted, and inrolled Attorney, wvith 
an attorney of this court, with conſent in nut 
writing, and in the name of any attorney of ,,,, —_ may 
any other court of record at Weſtminſter, Sc. practice in juch 
may ſue out any writ, or commence or de- cure. | 
fend any action in ſuch court, notwithſtand- 
ing ſuch perſon be not ſworn or admitted an 
attorney in ſuch coutt, Same ſtar. F. 10. 

Attorney of C. B. may by this clauſe of 
the ſtatute carry on proceedings in the court 
of great ſeſſions of Wales, in the name of 
an. attorney of that court, and declare for 
buſineſs and fees. Barnes 160. 

If any ſworn attorney of this court ſhall Jrrorney per- 
knowingly and willingly permit or ſuffer any mitting theft 
other perſon to ſue out any writ, or com- t are nt, to 
mence or defend any action, in his name, 5 '” 45 % 
not being a ſworn attorney or a ſworn ſoli- ,, eradtice. 

Citor 
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citor in Chancery, &c. and ſhall be thereof 
convicted, he ſhall, from the time of ſuch 
conviction, be diſabled to practice, and his 
admittance be void. Same ſtat, F. 17. 
Attorney may A ſworn attorney of this court may be 
be admitted a ſworn, admitted and inrolled a ſolicitor in all 
— or any of the courts of equity without any 
fee for the oath, or any ſtamp, if the maſter 
of the rolls, Sc. ſhall, on examining, be ſa- 
tisfied that ſuch attorney is duly qualified to 
be ſo admitted. Same ſtat. F. 20. 
Attorney of An attorney of the King's Bench applied in 
the Kirg's the treaſury to be admitted an attorney of this 
| _ = 0 be court without ſtamps, but upon looking into 
edna 9 the above ſtatute of 2 Geo. 2. c. 23. wherein 
a new lamp. no Proviſion is made for an attorney of one 
court to be admitted an attorney of another 
without duty, though there is a proviſion for 
20 2. e. ſolicitors of one court of equity, and for at- 
23. 20. ſsornies to be admitted ſolititors without duty, 
the judges refuſed to admit him without pay- 
ment ot the duty. Barnes 38. 
6 No attorney of this court ſhall commence 
commence any ANY action for recovery of any fees, charges, 
 a&ien for fees, Or diſburſements, until one month after he 
Kc. until a ſhall have delivered to the party to be charged 
3 therewith, or left for him at his dwelling- 
pars ” weuy houſe, or laſt place of abode, a (d) bill of ſuch 
fees, charges and diſburſements, in a com- 


_ 


* 


(4) That ſo the client may have an opportunity of look - 
ing into it before he is run to any further expence, Pfad. 
Reg. C. P. 36. Rep. & Caſ. Pract. C. P. 27. Taxa- 
tion cannot regularly be applied for before bill delivered. 
Barnes 36, 243. | 
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mon legible hand, and in the Exgliſb tongue, 

(except law terms, and the names of writs) 

and in words at length (except times and 

ſums) ſubſcribed (e) with the proper hand of 

ſuch attorney [ſince by tat. 12 Geo. 2. a bill 

may be wrote with ſuch abbreviations as are 

commonly uſed in the Engliſh language ;] 

and upon application of the party chargeable 4nd on appli. 
by ſuch bill, or any other in that behalf au- 4% , the 
thoriſed, unto any judge of the court, &c. 2 
where the buſineſs, or the greateſt part 3%. 
thereof in amount or value was tranſacted; 

and upon ſubmiſſion of the party, or other 4 /ubni/en 
perſon authoriſed as atoreſaid, to pay the to pay whar 
whole, that upon taxation ſhall appear due S appear 
to ſuch attorney, the judge, Sc. is required „ “ alt 
and impowered to refer the bill, and the 26. 2% +, 3, 
whole of ſuch attorney's demands thereupon referred to be 
(although no action be depending touching faxed. 

the ſame) to be taxed, without any money ub 
(/) being brought into court. And if the at- Seen 3 
torney, having due notice, ſhall refuſe to at- Ao 
tend ſuch taxation, the officer may proceed 

ex parte (pending which reference no action No ae to be 
ſhall be brought;) and upon ſuch taxation 4 gend. 
the party ſhall forthwith pay to the attorney * the refee 
the whole that ſhall be found due, and in de- . 


On taxation 
fault be liable to an attachment or proceſs of ;4, 3 


— — — 


(e) Co. Caſ. 60. 

Y Lord chief juſtice Xing firſt introduced the practice 
of bringing money into court, becauſe the party being 
ſtopped from ſuing at law, he thought it reaſonable that 
the attorney ſhouid have ſecurity for his money: this was 
previous to this ſtatute, See Maſelty 68. pl. 40. 


contempt, 


—_— 
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pay what ball contempt, or other proceeding at the election 
be found due. of the attorney. And if upon ſuch taxation 
And if re ; it ſhall be found, that ſuch attorney has been 
3 4 * overpaid, then the attorney ſhall forthwith 
pay to the party all ſuch money as the officer 
then to refund. ſhall certify to have been ſo overpaid ; and 
in default ſhall in like manner be liable to 
attachment, or proceſs of contempt, or other 
proceeding, at the election of the party. 
. If bill taxed And the court is to award coſts of taxation 
be lea by a according to the event thereof, (viz.) if the 
fob than , bill taxed be leſs by a ſixth part, than the 
attorney ro bill delivered, the attorney is to pay the coſts; 
pay the coſu of it not leſs by a ſixth part, the court at diſ- 
zaxation,aliter cretion ſhall charge the attorney or client ac- 
_ attheaiſeretien cording to the reaſonableneſs or unreaſonable- 
of the court. 2 : 
Net to extend Deſs of the bill. Same ſtat, F. 23. 
70 any bill of Nothing in the ſaid act contained ſhall ex- 
Fees between tend to any bill of fees, charges and dil- 
a Ra aa burſements, due from one attorney or ſoli- 
and anther. citor to any other attorney or ſolicitor, or 
clerk in court, but every ſuch attorney, ſoli- 
citor or clerk in court, may uſe ſuch remedy 
for recovery of his fees, charges and dil- 
burſements, againſt ſuch other attorney or 
ſolicitor, as he might have done before the 
making the ſaid act. Sat. 12. Geo. 2. c. 13. 
§. 6. 
Nor to convey- An attorney's bill for conveyancing bu- 
aucing bufin'ſ3% ſineſs only, is not liable to be taxed otherwiſe 
than by a jury upon a quanium meruit. Barnes 
41, 42. Bul. Ni. Pri. | 
Ager an at- After an attorney is dead his bill is not 
torney s death liable to be taxed. Rep. & Caſ. Praf. C. 


his bill not to 
P. 58. Barnes 42. S. P. 119, 122. 
; The 


be taxed, 
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in the Court of Common Pleas, 


The court will not order that an attorney Of application 
to tax an at- 


torney i bill, 


ſhall deliver his bill, and that the ſame ſhall 
be taxed, on one and the ſame motion, they 
being diſtin&t matters, and the latter part 
may prove fruitleſs; the bill may be rea- 
ſonable, and no occaſion to tax it; the mo- 
tion muſt be for the attorney to deliver his 
bill, and then, if there be occaſion, the 
client may move to have it taxed ; but the 
more uſual way is to ſummons the attorney 
before a judge; and if the judge's order be 


diſobeyed, to move the court, that the order 


may be made a rule of court, and then pro- 
ceed to an attachment in caſe of further con- 
tempt. | 


Any perſon in his own name, or in the 4% per/or 
name of any other, ſuing out any writ, or Ang as 
an attorney not 


. Being admitted 
of the courts of law or equity, mentioned j,/.iz; zol. 


commencing or defending any action, in any 


in the ſaid act as attorney or ſolicitor, in ex- 
pectation of any gain, fee or reward, with- 
out being admitted, ſhall forfeit 304. to the 
uſe of the perſon who ſhall proſecute, and be 


| made incapable to maintain any action for 


any fee, reward or diſburſement, on account 
of proſecuting or defending any ſuch action. 
Stat. 2 Geo. 2. c. 23. F. 24. 


No attorney who ſhall be a priſoner in No atterny be- 
any gaol or priſon, or within the limits, 4 priſener 
rules or liberties. of any gaol or priſon, ſhall, '* menace t 


g 8 5 * n 
during his confinement, in his own name, PROP 


or the name of any other, ſue out any writ 
or proceſs, or commence or proſecute any 
action or ſuit, and all proceedings in ſuch 
action or ſuit ſhall be void and of no effect; 
Vor. I, | E and 
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ing or proſe- 
Such attorney and ſuch attorney ſo COMMENCING. 0 P mall 
be firuck off cuting any action or ſuit as aforeſai „ ſb 
th <p Ay k off the roll, and be incapacitated 
— as an attorney for the future; 
d any attorney permitting and impowering 
3 ſuch attorney as aforeſaid, to commence 
N ee = cents any action or ſuit 1n his name, 
ene i oe all be ſtruck off the roll, and be incapa- 
8 citated from acting as an attorney for the 
future. Sat. 12 Geo. 2. c. 13. F. 9. WY 
This not to extend to prevent any attor- 
eee ſaid, from carrying 
ts com- ney ſo confined as aforeſaid, 
er. befor 45 tranſacting any ſuit or ſuits commenced 
the e before the confinement of ſuch attorney. 
Zi Same Stat, F. 10. 3 
Sh bail After an action commenced by an attor 
rows rl in he becomes a priſoner, then the bail 
3 com- wt is aſſigned, and he, being ſtil] a pri- 
TS i cornice an «en on the dail bond 
250 #9 97 this has been held to be a continuance of the 
__ 7 original ſuit commenced pes the attorney 
original iſoner. 2 Barnes 36. 
f "I 7 . —_— been held, that the above act, 
Weragean 2 diſqvalifying attornies who are priſoners from 
A ay practiſing, relates only to the groſecuting, 
proſecute faits. and not to the defending ſuits. Barnes 263. 
ion, who after 1 July 1949, 
Every perſm Every perſon, er 1 9 f 
bend clerk to ſhall be bound by contract in writing to fer: 
ah an afi- as a clerk to any attorney of this court, as 
ee ofthe by Stat. 2 Geo. 2. is directed, ſhall within 
aer Ker three months aſter the date of ſuch contract, 
e he cauſe an affidavit to be made of the actual 
— 0 ro of ſuch contract by ſuch attorney, 
nl pls} and the perſon ſo rp. 33 
abede of t | ˖ on 
3 date, of ſuch attorney, and pe 9 7 
&c. 
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and their places of abode reſpectively, toge- 
ther with the day of the date of ſuch con- 
tract; and ſuch affidayit ſhall be filed within Afidavit to be 
the time aforeſaid in this court, with the of- Aid, and the 
ficer after mentioned, or his deputy, who 37 94g 
ſhall make and ſign a memorandum or mark wa Og 
of the day of filing ſuch affidayu, at the 
back or bottom thereof. Sat. 22 Geo. 2. 
c. 46. F. 3. 

No perſon ſhall be admitted an attorney y, een t be 
before ſuch affidavit ſo marked ſhall be pro- adniried an 


duced, and openly read in court. Same #ttorney, till 
affraavit read 


fat. J 4. | in court 

In this court the clerk of the warrants, % of the 
or his deputy, ſhall be the proper officer au ane ro 
tor filing ſuch affidavits, Same flat. F. 5. fle fuch affda- 


And ſhall keep a book, wherein ſhall be en- % and en 
ter ſubflance 


tered the ſubſtance of ſuch affidavit, ſpect- ,, =, fina 
fying the names and places of abode of every 4,,z, 
ſuch attorney and clerk, and of the perſon 

making ſuch affidavir, with the date of the 

contract, and the days of making and filing 

ſuch affidavit, and may take, at the time of Fe 25. 64. 
filing ſuch affidavit, 2 5. 6 d. for his aforcſaid Br 10 be 
trouble, which book may be learched gratis. /archedgratis, 
Same ſtat. F. 6. 

No attorney ſhall have, take, or retain Ns attorney 
any clerk, who ſhall become bound by con- #2 te ſueb 
tract in writing as aforeſaid, after ſuch at- 2 
torney ſhall have diſcontinued or left off, ,*; * 
or during ſuch time as he ſhall not actually ' 
practiſe as, or carry on the buſineſs of an 8 
attorney. Same ſtat. F. 7. 

L. had ſerved an apprenticeſhip to G. a Service to a 
ſariyener in the city, and allo a ſworn attor-/#ivencr 1b 
ney of the court of Common Pleas: By the 2 _—_ 

E 2 tenor 
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tenor of the articles G. covenanted to inſtruct 
L. in the art and myſtery of a ſcrivener; and 
it appeared that G. during the term of five 
years ſpecified in the articles, had never prac- 
tiſed as an attorney, but acted as a ſcrivener 
only. Application was made to the lord 
chief juſtice, and in the treaſury, that L. 
might be ſworn an attorney, which was re- 
fuſed, he not having ſerved as clerk to an 
attorney; but as apprentice to a ſcerivener. 

N. B. There was formerly the ſame deter- 
mination in the caſe of a young man who had 
ſerved Mr. Metcalfe, an attorney and ſcrive- 
ner in Wood. ſtreet; Metcalfe, during the term 
of five years ſpecified in the indentures of 
apprenticeſhip, practiſed in both capacities; 
but the covenant in the articles being to in- 
ſtruct the apprentice in the art of a ſcrivener 
only, the judges refuſed to admit him as an 
attorney. Barnes 39, 40. 


Every perſon Every perſon bound by contract in writ- 
fo bound, tobe ing to ſerve any attorney as by the ſaid act 


— _— is directed, ſhall during the whole time and 


efually en- term of ſervice ſpecified in ſuch contract 
played ly ſuch continue, and be actually employed by ſuch 
attorney. attorney, or his agent, in the proper buſi- 


neſs, practice or employment of an attorney. 


Same ſtat. F. 8. : 

If before th Provided if any ſuch attorney, to or with 
expiration of whom any ſuch perſon ſhall be ſo bound, ſhall 
Wren = happen to die before the expiration of ſuch 
£- - t term, or diſcontinue or leave off his practice, 
„% dif. Or if ſuch contract ſhall by mutual conſent of 
the parties be cancelled, or ſuch clerk ſhall 
973 be legally diſcharged by rule of the court 

Tx before 


B» . 
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befote the expiration of ſuch term, and the 

ſaid clerk ſhall in any of the ſaid caſes be and be bound 
bound by another contract or contracts in '7/irve for 
writing to ſerve, and ſhall accordingly ſerve n 
in manner beforementioned, as clerk to any ; 
other ſuch practiſing attorney or attornies as 

aforeſaid, during the — of the ſaid term 

of five years, ſuch ſervice ſhall be deem- is ge 
ed and — to be as good, effectual r — ry 
available, as if ſuch clerk had continued to 

ſerve as a clerk for the ſaid term, to the 

ſame perſon to whom he was originally 

bound, ſo as affidavit be duly made and filed Se as affidavit 
of the execution of ſuch ſecond contract or be made, &c. 
contracts, within the time and in like man- V Ve excca- 
ner, as is before directed concerning ſuch 3 
original contract. Same ſtat. F. 9. g 

Every perſon who ſhall become bound as Before admit- 
a clerk as aforeſaid, ſhall, before he be ad- e of an 
mitted an attorney, cauſe an affidavit of him- OW . 
ſelf, or ſuch attorney to whom he was bound 54 and fl 
as aforeſaid, to be duly made, and filed with of a&ual ers 
the officer before appointed, that he hath vice. 
actually and really ſerved and been employed 
by ſuch practiſing attorney, to whom he was 
bound as aforeſaid, or his agent during the 
ſaid whole term of five years. Same flat. 

F. 10. 

If any ſworn attorney ſhall act as agent Arturnq af. 
for any perſon or perſons not duly qualified ing as agent 
to act as an attorney or lolicitor as aforeſaid, 3 e 
or permit or ſuffer his name to be any ways ofed for - 
made uſe of upon the account, or for the ending any 
profit of any unqualified perſon or perſons, prece/s to any 


. . anqualified 
or ſend any proceſs to 38 unqualified 2 ö 


54 


to enable him 
to appear or 
act &s an at- 
torney, to be 
firuck off the 
roll, 


And the un- 
qualified per- 
Jon to be com- 
mitted. 


None but at- 
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ſon or perſons, thereby to enable him or them 
to appear, act or practice in any reſpect as 
an attorney or ſolicitor, knowing him not 
to be duly qualified as aforeſaid, and com- 
plaint ſhall be made thereof in a ſummary 
way to the court, from whence any ſuch 
proceſs did iſſue, and proof made thereof 
upon oath to the ſatisfaction of the court, 
that ſuch ſworn attorney had offended there- 
in as aforeſaid, then every ſuch attorney ſo 
offending ſhall be ſtruck off the roll, and 
for ever after diſabled from practiſing as 
an attorney or ſolicitor z and in that caſe, and 
upon ſuch complaint and proof made as a- 
foreſaid, it ſhall be lawful for the ſaid court 
to commit ſuch unqualified perfon, To acting 
or practiſing as aforeſaid, to the prifon of 
the ſaid court, for any time not exceeding 
one year. Same ſtat. §. 11, 

No perſon ſhall a& as a ſolicitor, attorney, 


4 nien to frac- Or agent, or ſue out any proceſs at any ge- 
tiſe at general neraf or quarter: ſeſſions the peace, either 


or quarter - 


Se[ions. 


with reſpect to matters of a criminal or of a 
civil nature, unleſs ſuch perfon ſhall have 
been heretofore admitted an attorney of -one 
of the courts of record at Weſminſier, and 
duly inrolled purſuant to fat. 2 Geo, 2. c. 23. 
or be hereafter admitted an attorney and in- 
rolled as aforeſaid, purſuant to this act, or 
ſuch other law as ſhall be then in being, and 
unleſs fuch perſon ſhall continue ſo entered 
on the roll at the time of fach his acting 
in the capacity aforeſaid; but every perſon, 
who ſhall fo a&, not being admitred and in- 
rolled as aforeſaid, ſhall be ſubje& to a pe- 

nalty 


P 


ſet to the ſneriff's warrant as required by act 
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nalty of gol. to be recovered by action of under penalty 
debt, bill, Cc. by any perſon, who ſhall 7 591- 
ſue for the ſame, within 12 months after the 

offence committed, with treble coſts of ſuit. 

And if any attorney ſhall permit any perſon, No attorney 
not being admitted and inrolled as aforeſaid, te permit an 
to make uſe of his name in the courts of e 
general or quarter: ſeſſions as aforeſaid, ſuch , 2 
attorney ſhall be ſubject to the like penalty 75% /o/Fons un- 
of 50 J. to be recovered in manner aforeſaid. der the like 
Same ſtat. F. 12. penalty. 

By tat. 2 Geo. 2. c. 23. f. 22. Every of ag. 
proceſs for arreſting, and every writ of exe-,,,,,, 7, 4. 
cution, or ſome label annexed, and every war- auritten on 
rant upon ſuch proceſs, ſhall, before ſervice every writ. 
or execution, be ſubſcribed or indorſed with 
the name of the attorney, clerk in court or 
ſolicitor, by whom ſuch proceſs, Sc. ſhall 
be ſued forth ; and where ſuch attorney, &c, 
ſhall not be the perſon immediately imploy- 
ed, then alſo with the name of the attorney 
ſo immediately imployed : and every copy of 
any writ ſerved upon any defendant ſhall be- 
fore ſervice be ſubſcribed with the name of the 
attorney immediately imployed.“ 

Motion to ſtay proceedings, becauſe the No attorney*; 
copy of the writ with which the defendant name te copy of 
was ſerved, had not attorney's name to it.“. 
Praf. Reg. C. P. 440. 

Rule to ſhew cauſe why proceedings Procredings not 
ſhould not be difcharged with coſts. The to be di/cbarg- 


objection was, that no attorney's name was *4 4% attor- 
ney's name is 


4 | rot to the ſhe- 
of parliament; but by the court; the warrant 5 


is not void, the act of parliament is directory 
E 4 only; 
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only; the ſneriff is blameable, but the party 
muſt not ſuffer for his default. Barnes 412. 
Pract. Reg. C. P. 441. 
Attorney's Motion that proceeding might be ſtayed, 
name tothe the attorney's name not being to the warrant 
_ made by the ſheriff, tho? it was to the writ 
Alien. on which the warrant was made. Rule to 
ſhew cauſe. The court (Forteſcue A. abſent) 
ſaid, that as the attorney's name was to the 
writ, it was ſufficient, but that till the Star. 
12 Geo. 2. c. 13. the not inſerting the name 
of the attorney in the warrant was bad, and 
thought ſome former determinations on this 
head, not declaring the proceſs void, were 
quite wrong. Pract. Reg. C. P. 442. 


Writ not void Motion to ſlay proceedings becauſe no at- 


tho' without torney's name was ſet to the writ, denied. 
an attorney's Barnes 407, Prad. Reg. C. P. 441. Rep. & 


_ Caſ. Prafi. C. P. 102. 
Proceſs al- Motion to ſtay proceedings upon proceſs 
wered without delivered without Filacer's name being put 
 Flacer's name. thereto; court ſaid the act of parliament did 
not require it; ſo no rule was granted. Rep. 
& Caſ. Prat. C. P. 106. 185 

Provided that nothing herein contai 
Mall extend to deprive the attornies of the 
dutchy of Lancaſter, or of the courts of great 
ſeſſions in Wales, or of the counties palatine 
of Cheſter, Lancaſter and Durham, from act- 
ing within their reſpective juriſdictions. Same 
ſtat. F. 13. 

Buy ſtatute 17 Geo. 3. c. 35. further time is 
given for the filing affidavits of the execution 
of contracts of clerks to attornies, to Mich. 


term. 1777. 
: An 


in the Court of Common Pleas. 
An attorney that has not been attending Attorney not 


his employment in this court by the ſpace of 
one year, unleſs bindered by ſickneſs, ſhall 
not be allowed his privilege of an attorney, 


Mich. 1654. 


It is obſervable, that the above rule or or- Oi/crvations 


attending, &C, 
to have na 


privilege, 


der of court, was made in times very unfa- 9 7 of 


vorable to perſonal as well as public liberty, 


this country, called the uſurpation. 


A rule therefore made at ſuch a period of 


anarchy and lawleſs confuſion ought not, in 
my humble opinion, to be conſidered as ſuf- 
ficient authority, or indeed as any authority 
at all, much leſs as the ground and reaſon 
for over-ruling the privilege in queſtion; 
will it not be too much to eſtabliſh this 
remnant of lawleſs power, unſanctified by 
any ſubſequent act, either of a court of ju- 
ſtice, or of the legiſlature, (without one or 
other of which authorities, I believe it will 
be difficult to produce an approved precedent 
of any rule, order, act, judicial or legal, be- 
ing adopted, or even countenanced by courts 
of juſtice at this day, eſpecially in a matter 
of perſonal privilege, and ſuch two as may 
eventually affect the property or intereſt of 

every individual ſubject of this kingdom.) 
And indeed at the time, when the above 
old and diſuſed rule was conſidered as autho- 
rity, it ſeems to have militated, even then, 
with a much more ſuperior authority, viz. 
ftat. 1 Hen, V. chap. 4. whereby no under- 
ſheriff 


Mich, term, 
5 1654, touch- 
though that ſpecious pretence was given out 5 the privi- 


and received as the ſole motive for cauſing le of an at- 


that extraordinary Epocha, in the hiſtory of being 
free from 


ft. 
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ſheriff may practice as an attorney, during 
his employment in the ſaid office, upon pain 
of excluſion, from being an attorney, and 
from being re-admitted ever after. 

So that if a gentleman of the profeſſion 
acts now-a-days as under-ſheriff, he runs the 
riſque of not only being ſtruck off the roll 
of attornies, but alſo of being precluded of 
all poſſible chance of being reſtored, at any 
future period of his life, by any means 
whatever; for if he does practice within the 
year of his being under-ſheriff, fat. Hen. V. 
obliges the judges to ſtrike him off the roll; 
and if he does not practice for a year, they 
declare themſelves authorized ſo to do, by 
the practice of the court, under the above 
old, diſuſed, and I may add, abuſed rule of 


1054. 


he judges in the time of princeſs Eliza- 
beth, that glorious 2 of England, were 


of opinion, that as long as an attorney re- 
mains ſuch on record, though he does not 
alledge in his plea of privilege, that he has 
any clients, or that he proſecutes or defends 
any cauſes, at the time of an action being 
brought againſt him, and wherein he is ar- 
reſted, he ought to have, and be allowed his 
privilege; for if he is not qualified to be an 
attorney, the court will ſtrike kim off the 
roll, on motion, and cauſe ſhewn, that he 
ought fo to be. See Lutw. 1667. and the 
term of a writ of privilege for an attorney, 
in Kaſt. Entr, 469. b. 

The whole court of common pleas, during 
the time Lord Camden preſided therein, 

5 were 


% 
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were unanimouſly of the above opinion, for 
the ſame reaſon; and therefore allowed an 
attorney of that court his privilege of free- 
dom from arreſt, in a civil ſuit, on its being 
verified to the ſatisfattion of the court, that 
his name remained of record, on the roll of 
attornies of that court, as an attorney thereof, 

No attorney to be leſſee in an ejectment, Net to be /e/- 
nor bail for a defendant in this court. Mich. 3 1 
1654. M. 6 Geo. 2. N 

No perſon without rule of court, or order No changing 
of a judge or prothonotary, and notice to attorney with- 
the adverſe party or his attorney, ſhall change = rule or or- 
or ſhift his attorney; and ſuch attorney newv- 
ly coming in to take notice at his peril of 
the rules whereunto the former attorney was 
liable, had he continued. Mich. 1654. 

The court will not permit an attorney to 4,9 But bill 
be changed in a cauſe, and another attorney pai. 
appointed in his ſtead, till his bill of fees and 
diſburſements be ſettled and paid. Barnes 40. 

No attorney, without leave of the court, 4*tornies not 
ſhall ſhift from the prothonotary's office / 2 
where firſt ſworn and fettled; and no pro- 14, e » 
thonotary ſhall ſuffer ſuch attorney to enter anther. 
any of his cauſes in his office contrary to his 
rule. Trin. 21 Car. 2. 

But ſee now the following rule. 


In the Common Pleas. 


Trinity Term 10 Geo. III. 


HERE AS William Mainwaring eſq: 
chief prothonotary, Job Floyer and 


Anthony Dickins eſqs; the two other protho- 
notaries 
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notaries of this court, have agreed, that the 
fees, perquiſites and profits, ariſing from the 
buſineſs tranſacted in their reſpective offices, 
except certain peculiar fees belonging to the 


chief prothonotary, ſhall be equally divided 


between them, and have propoſed, that their 
ſaid offices ſhall be carried on in one place, 
and as one office; and Henry Fotbergill, 
Henry Paramor, and Henry Barnes, the ſe- 
condaries to the ſaid prothonotaries, have 
come to the like agreement with reſpect to the 
fees, perquiſites, and profits of their re- 


ſpective offices (except certain peculiar fees 


belonging to the ſecondaries to the chief and 
ſecond prothonotaries) and have propoſed, 
that their ſaid offices ſhall be carried on in one 
place, and as one office, in caſe this court 
thall approve the ſaid agreements and pro- 
poſals ; and the right honourable the earl of 
Litchfield, as cuſtos brevium of this court, hath 
ſignified his aſſent thereto, and this court 
having taken the premiſſes into conſideration, 
and being of opinion that the ſame will be 
for the advantage of the ſuitors, doth a 
prove the ſaid agreements and propoſals, and 
think fit and order, that the ſame be carried 
into execution; and that from and after the 
tealt of All Souls next, the names of the re- 
ſpective prothonotaries as heretofore ſeverally 
put upon proceedings in the ſaid court, be 
omitted, and ſuch proceedings be only in- 
tituled © In the Common Pleas,” and that any 
of the ſaid three prothonotaries ſhall and 
may proceed on and determine all or any 
reterences and benefits of this c urt, which 
ought 
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ought to be tranſacted by the prothonotaries 
thereof, unleſs this court ſhall give particular 
directions concerning the ſame. 
The clerk of the warrants to certify to the 
ſeal office the names of ſuch attornies that 
have diſcontinued, and are forejudged the 
court, and put out of the roll, and have not Artornies abe 
filed any warrants of attorney, nor continued Save diſconti- 
their names upon the roll for above four ee, 
terms paſt; and thereupon no ſuch perſon/ 192," _ 
ſhall have a writ of privilege or attachment „ ;, jaws * 
ſealed until they have the ſaid writ ſigned by ri: of privi- 
the clerk of the warrants, to teſtify that their g 97 attach- 
names are on the roll, for which no fee is to“. 
be paid. Trin. 29 Car. 2. 5 
And now the ſealer does not put the ſeal nh "cap 
to any writ of privilege or attachment before y the TH of 
it is marked by the clerk of the warrants. the warrants, 
An attorney has the privilege of ſuing by Privilege ef 
attachment of privilege, and of being ſued 2 attorney as 
by (5) bill in manner herein after mentioned. 4 2 oy | 
To this privilege there are ſome exceptions, Bs : 
as 1. At the king's ſuit, (but in a qui tam he Hi,. C. p. 
has his privilege.) 2. In a real action. 3. 207, &c. 
Where he ſues, or is ſued, in auter droit as 
heir, executor - or adminiſtrator, 4. Where 
he joins, or is joined with another. 5, Where 
there is not the ſame remedy in this court, 
as in the caſe of a foreign attachment in 
London. 6. When he is ſued by an attor- 
ney of another court, viz. an attorney of 


1 IE 


_— 


(5) Though demanded under 405. Barnes 158, 159. 
2 Wils, Rep. 44+ 
N this 
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this court ſued by an attorney of B. R. et vice 
verſa, for the general rule 1s, that privilege 
takes away privilege ; but then it ought to 
be for a debt really due, and not on a note 
colourably indorſed without conſideration, in 
order to deprive the defendant of his pri- 
vilege; for this is an abuſe of privilege in 
the plaintiff, who thereby becomes unworthy 
of any privilege. Barnes 44. If an attor- 
ney of one court hath cauſe of action againſt 
another attorney of the {ame court, he ought 
to ſue by bill, and not by attachment of 
privilege ; for it ſeems needleſs to ſend a writ 
to the ſheriff to bring in a defendant, who 
is preſumed to be ſtanding at the plaintiff 's 


elbow in his own court. | 


Attorney not 
bound to ſerve 
in the militia. 


nor conflable, 
&c. 


Attorney of Common Pleas by entering 
into a bail bond in an action in B. R. waves 
his privilege of being ſued in C. B. Barnes 
117. 

On hearing connſel for Mr. Heaton, an 
attorney C. B. and for the deputy lieute- 
nancy, the court granted a writ of privilege 
to excuſe Mr. Heaton from ſerving in the mi- 
litia of the city of London, the ſervice being 
perſonal. Mich. 14 Geo. 2. Barnes 42. Pri- 
vilege from ſerving the office of conſtable, 
though there be a cuſtom for perſons to be 
choſen into that office in reſpe& of their 
eſtates, or otherwiſe, for no cuſtom ſhall 
be intended to be more antient than that 
of this court. Cro. Car. 283, 389. Noy 112. 
March 30. 1 Med. 13. 1 Vent. 16, 29. 
2 Keb. 477, 508. 1 Lov. 265. T. Raym. 


179. For privilege in other reſpects, ſee 


Townſend's 
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Townſenll's Tables 452, 453. CormwalPs Ta- 
bles 432, 433: 


All attornies of this court ſhould be ad- 4ornics to be 
mitted of ſome inn of court, or Chancery, admitted of 
and take chambers there, (if they conve- ne of the inns 


niently may be had) elſe lodgings in ſome f 
convenient place near the ſaid inns, and leave 
notice in writing with the butler or porter 


of ſuch inn where their lodgings are, except Excepr. 


ſuch attornies, who are inhabitants or houſe- 
keepers in London, Weſtminſter, Southwark, 
or the ſuburbs thereof, and liberty of the 
Tower of London, and St. Katherine's; or are 
attornies of any courts within the ſaid cities, 
town and liberty. Micb. 1654. Trin. 29 
Car. 2. Mich. 4 Anne, 

Clerk of the warrants is to cauſe an al- 
phabetical book to be prepared and kept in 
his office, for inſpection gratis; wherein 
every practiling attorney, reſident in London 
or Weſtminſter, or within ten miles thereof, 
ſhall have his name and place of abode, or 
ſome place within the ſaid cities, or one of 
them, where he may be ſerved with the pro- 
ceedings of court : and if copy of ſuch as do 
not require perſonal ſervice, 'be left at place 
laſt (i) entered, with any perſon there; that 
ſhall be deemed good ſervice. Hilary 9 
Geo, III. 


— EI 2 


* 
— 


—— 


(i) I no entry be made, fixing up any of the ſaid 
proceedings, in the Prothonotary's office, No. 2. Tan- 
field Court, Inner Temple, (unleſs per fone! ſervice be w- 
quired) ſhall be deemed ſufficiently ſerved. Same rule. 

0 


Every 
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Tach attorney Every attorney of the court pays to the 
pays 8d. 4 clerk of the warrants 8 d. a term, viz. 4 d. 
ae , A term for the puiſne judges (to be diltri- 
warrants, buted in charity) and 49. a term for the 
cryers of the court. And when any attorney 
brings a writ of privilege or attachment to be 
marked, or warrant of attorney to be filed, 
he muſt pay the arrears (if any) of his 
termage. 
Attorney re- Mr. Moody, an attorney of Hampſhire, 
fored, wo having at his own requeſt been ſtruck out of 
bad been ſtruck 4 : 
cut of the rel} the rolls of attornies, was, upon his own 
at his own re- motion in the treaſury chamber, and pro- 
queſt, ducing an affidavit of his reaſons, reſtored 
do the office and privilege of an attorney, he 
conſenting not to take advantage of his pri- 
vilege againſt any action then depending 
againſt him, if there was any. T7in. 16 
Geo. 2. Barnes 42, 43. 
Attorney an- A country attorney is anſwerable to his 
Feerable for client for his agent. Barnes 37, 
Ar ogente tt Where country attornies are concerned, 
be tranſatxd declarations, pleas, and other proceedings, 
in the country. ſhould not be delivered and carried on in the 
country, but by the agents in town, | 
Declaration. If a rule be given to declare, and the 
plaintiff's attorney in the country agrees that 
a demand of the declaration may be made 
on him in the country, which is accordingly 
done, and a Non- pros ſigned for want of a 
declaration, the Non-pros 1s irregular, and 
may be ſet aſide; for by the practice of the 
court, the declaration ſhould have been de- 


manded of the agent in town, 


ä If 
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If the agent of the plaintiff's attorney PL. 
gives the agent for the defendant time to 
plead, the country attorney cannot ſign judg- 
ment till that time be expired. 

A plea delivered in the country is irregu- Plea. 
lar, and judgment may be ſigned. See 
Barnes 251. 

If the country attornies agree that the iſſue Ie. 
ſhall be delivered in the country, and it 
is notwithſtanding tendered in town, and not 
paid for by the agent, judgment may be 
ſigned, for the agreement is void. Barnes 
251. 

"But where the defendant pleads by his at- Iſſue. 
torney in the country, and the plaintiff's at- 
rorney accepts it there, he may tender the 

:ique in the country, and if not paid for there, 
may ſign judgment. 

Notice of trial muſt be given in town, Neid trial. 

but a countermand may be given in the Countermand. 
country. 
5 In order to be admitted an attorney, 
R you muſt make an affidavit of having faith- 
- fully ſerved your time out; having done this, 
or indeed before, take that part of the arti- 
cles executed by your matter, to one of the 
judges chambers, who will (&) examine whe- 
ther you are qualified to be admitted; you 
muſt get the deputy clerk of the warrants 
No. 6. Clifford's Inn, to attend the judge 
with the original affidavit of the due execu- 
tion of your articles. Some morning in 


7 EIT 


— 


(k) See Ante 37. 
Vol. I. F term 
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term time attend Weſtminſter hall to be ſworn; 
this done get your admiſſion engroſſed on a 
' treble 405, ſtampt piece of parchment, 
ſigned by the judge who examined you. 
The expences our of pocket are about ſeven 
guineas. See Rayn. Read. on Stat. 4to. p. 


108. 


Sheriffs, 


S they are bound to execute the proceſs 
of the court, and puniſhable by the 
court for miſbehaviour in executing the ſame, 
they are generally eſteemed and looked upon 

as officers of the court. 
very freriff Every ſheriff ſhall make yearly a deputy 
to make a de- on record, in the Chancery, King's Bench, 
py on record Commun Pleas, and Exchequer, before they 
— ſhall return any writs, to receive all manner 
of writs and warrants delivered to them, 

Stat. 23 H. 6. c. 10. 
Every ſheriff is to make and enter on re- 
cord a deputy to receive all manner of writs 
and proceſs. Mich. 1654. Hill, 14, 15, 
and Hill. 15 & 16 Car. 2. Trin. 1 Jac. 2, 
Com. Rep. 506. pl. 243. 

| Deputy to dave Each deputy yearly to have his name and 
| - his name and place of reſidence in London or Weſtminſter, 
| 22 rs, ſet up in the office of the clerk of the war- 


Weſtminſter rants. Mich. 1654. 
fet up in the office of the cler of the warrauts. 


" . „ 0 I . = 
e give bi al- Sheriffs deputies are to give their atten- 
eaduanct iu 


Wenminſter dance in Weſi minſter-Hall daily in Ws 
that 
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that they may with more conveniency diſ- Hall in Term 
patch the duty belonging to their reſpeCtive “. 
offices. Mich. 1654. Hil. 14 & 15. and 
Hil. 15 & 16 Car. 2. Trin. 1 Jac. 2. 

Sheriffs are not to deliver out any warrants Sheriffs not to 
before the writs be ſued forth and delivered 4% ver out 5 
to them. Nor deliver out any blank war- v se, 


rants. Mich. 1654. Hil. 14 & 15 Car. 2. Ii veredtothem, 


Trin. 1 Fac. 2. or blank war- 
rants, Stat 43 Eliz. c. 6. 6 Geo. 1. c. 21. 


No under-ſheriff to practice as an attorney u under ge- 
during ſuch his imployment. Stat. 1 H. 5. riff to practice 
4. Mich, 1654. Stat. 22 G. 2. c. 46. F. an attorney. 
14. | 

The ſheriff, for ſerving any execution Sherif”: fees 
upon the body, lands, goods or chattels, en executrons. 
ſhall have 12 d. in the pound where the ſum 
exceeds not 100/. and if it does exceed, then 
6 d. for every pound exceeding 1001. that he 
ſhall levy, or take the body in execution tor. 

(1) Stat. 29 Eliz. c. 4. 

This act ſhall not extend to paundage on 
Ca. Sa. at the ſuit of any ſheriff, or other 
crown officer upon bail bond on proſecution 
for duties to the king, or penalty for pre- 


venting clandeſtine running or receiving pro- 
hibited goods, or where poundage would not 


2 


9 


—— 


(/) This printed ſtatute is wrong, for the parliament 
was held 28 Eliz. T. Raym. 1. Pl, Com, 303. Ander. 
294. pl. 303. 2 Mod. 242. Lutw. 203, 1117. Skin, 


304. 
F 2 be 
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be due, if proceedings were carried on in 
name of the crown. 7 Geo. III. chap. 29. 
On awrit of On executing a writ of Habere facias poſ- 
Poſſeſſion. {z/jonem, the ſheriff ſhall not take above 15. 
in the pound, where the rent exceeds not 
1001, per annum; and 6 d. in the pound for 
every pound over and above. Sat. 3 Geo. 1. 
c. 15. F. 16. 
On Capias ad On executing a Capias ad ſatisfaciendum, 
latisfaciendum the ſheriff to take poundage only for the 
real debt, on penalty of treble damages, and 
200/. The real debt to be mark'd on the 
back of the writ. Same flat. F. 17. 
Sheriff; to in- Every ſheriff, or other. officer. who ſhall 
dor/e attorney's make out any warrant upon any writ, pro- 
name en war= ceſs or execution, and ſhall not ſubſcribe or 
n. indorſe the name of the attorney who ſued 
out the ſame, ſhall forfeit the ſum of five 
pounds, to be aſſeſſed as a fine upon ſuch 
ſheriff or other officer, by the court; one 
moiety to the king, the other moiety to the 
party aggrieved by ſuch omiſſion. Stat. 12 
Geo. 2. c. 13. Stat. 2 Geo. 2. c. 23. F. 22. 
Sheriff not re- If any ſheriff, under-ſheriff, or their de- 
es ** puty, bailiff, coroner, bailiff of any liberty, 
«fier ſervice OT other officer having the return of proceſs, 
of rulc, to ſhall not return the ſame, or bring in the 
pay coffs, body within four days after, Barnet, 102, 
Sce Id. 400. H. 7 Geo. III. Barnes 494, 
after ſervice of a rule of this court for that 
. purpoſe, he ſhall be liable to pay the coſts 
occaſioned by ſuch neglect. Hil. 8 G. 1. 
Service en the Service of the rule on the under-ſheriff, 
under Heri or on one who really acts as under: ſheriff, 
Sufficient. thaugh he be not under-ſheriff, is ſufficient 
to 


in the Court of Common Pleas 6 
. 9 


to ground attach f 
Barnes 405. ment againſt the ſheriff. 
When a new ſheriff 1 
| . ; 1s ch 
2 e continues ſheriff on * the Ol Aerif 1 
i” e new ſheriff is ſworn, and h oy —_— _ 
a _ of Superſedeas. e eee 
n the deceaſe of any ſheri 
ſheriff is to act in his 22 — under- On the death of 
appointed. S/at. 3 Geo. I. 2 _— be 22 
The ſheriff of every ſhire {> . ; ä 
or town made a ſhi ire, being no city „ eee, 
i f a ſhire, within which th one appointed. 
is any franchiſe or liberty, the lord | he ere Sheriffs, on re. 
is intitled to the return of writs, ſh whereof 27% and cof 
goons by ſuch lord) within 3 ow (if re- 4 a 2 of a 
. ranchiſe or li 
2 eee and — phe 2 po 
or deputies, point a 4 
lord, to be reſident at hw poor A ſac” 2 
a5 - _ ſuch franchiſe or —— RY PRE - 
ee of 7 _ _ 22 — che 2 3 
hereb RY ban or one of lace and wfts 
— —— to appoint ſuch e js. rig 
the * to ſettle what coſts ſhall b 4 2 eee 
D 
an ſball reſide at ſuch t Fun Or Hay 
to be ap d own or place ſo eputy to re- 
ſheriff? POELNTE 3 and have authority 1 h cri de Writs, 
ar s name to receive and open 3 e and in name 
bes ma on proceſs (the execution Ty — ts 5 
fra . ch belong ro the ] d en ue e 
nchiſe or libe ord of ſuch ants 
are the: G . rty), and in the name and to the lord af, 
warrant al of the ſheriff, to ĩſſue out ſuch the franchije. 
— warrants to ſuch lord as by 1 
or proceſ: 8 the due execution of ſuch w ir 
and are where gary 3 gy deputies is 
mY 5 tende KEE 
proceſs, to receive and hg nah 
F : 5 
5 iſſue 
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iſſue ſuch warrants thereon without delay, in 

ſuch manner and form as the ſheriff may or 

Taking u ge,, Ought to do, without taking any further fee 

Jen theo. than now due and accuſtomed for ſuch war- 

cuftomed fies. rant; on pain that every ſuch ſheriff or de- 

puty guilty of any wilful neglect or default 

Puniſhment of ſhall be puniſhed as for a contempt of court, 

Heri or depu- and make ſatisfaction to the party damaged. 
> pare Stat. 13 Geo. 2. c. 18. 

e High ſheriff can appoint no more than 

one under ſheriff extraordinary. 2 Wils. 

78. 

Eberif by in- 0 All ſheriffs of any county, city, liberty, 

d:nture and diviſion, town corporate, or place, ſhall, at 

febedule ro the expiration of their office, turn over to 

3 the ſucceeding ſheriff, by indenture and ſche- 

Foley wg dule, all ſuch writs and proceſs as ſhall re- 

main in their hands unexecuted, who ſhall 

Or make /z= duly execute and return the ſame; and in 

jaetion te caſe any ſuch ſheriff ſhall refuſe or neglect 

par'y 14 to turn over ſuch proceſs, in manner afore- 

ſaid, every ſuch ſheriff ſo neglecting or re- 

fuſing ſhall be liable to make ſuch ſatisfac- 

tion, by damages and coſts, to the party ag- 

grieved, as he, ſhe, or they, ſhall ſuſtain by 

ſuch neglect or refuſal. $#zat. 20 Geo. 2. c. 


nN 
9 


7 W 
Serif at No ſheriff ſhall be liable to be called upon 
Lebe tere, to make a return of any writ or proceſs, un- 


turn any arit, 1 . , 8 
eee leis he be required fo to do within fix months 


within after the expiration of his ſaid office. Same 
months ofter ft at. | 
ex/iretion of 


#7; Fre. 


Of 
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Of the four terms. 


HERE are four terms in the year, The four terms, 
during which this court fits, viz. Mi- 
chaelmas term, Hilary term, Eaſter term, and 
Trinity term; the two firſt are calPd fix'd Fixed and 
terms, as conſtantly falling on certain fix'd "9% 
days in the year, the two latter terms are n 
called moveable terms, Eaſter term being 
governed by Eaſter day, and Trinity term 
being governed by Corpus Cbriſſi day, both 
which are moveable feaſts. Hilary and Tri- ſuabls terms. 
nity terms are called iſſuable terms, for that 
in them iſſues are made up for trials at Jr. cler. 21, 
the aſſizes which reſpectively follow thoſe 22. 
terms. 
Michaelmas term begins on the ſixth of Michaelmas 
November, it nut Sunday; if Sunday, on term. 
the ſeventh (its eſſoin- day being the third 
day of November: The morrow of All 
Souls) and ends on the twenty- eighth day of 
November, if it be not a Sunday, but if a 
Sunday, then on the morrow following. This 
term, before the itatute 16 Car. 1. c. 6. 
began on the ninth day of October, and had 
eight returns, which by that ſtatute are re- 
duced to fix, and before the flat. 24 Geo. 2. 
c. 48. began on the twenty-third day of 
OZober, and had fix returns, which by that 
ſtatute are reduced to four. 


Ly 


. 


F 4 H. lar) 
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Hilary term. 
See Spelm, 
Rem 82. 
Inftr. cler. 21. 


Eaſter term. 
Inęr. cler 21. 


Trinity term. 
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Hilary term begins on the twenty-third 
day of January (except it be on a Sunday, 
and then on the morrow after) being always 
that day eight weeks on which Michoe!- 
mas term ended, its eſfoin-day being the 
twentieth of January, and it ends on the 
twelfth day of February (if not Sunday, and 
then on the morrow after) being always the 
ſame day of the week on which Michaelmas 
term began. 

In the Exchequer it begins eight days before 
the full term in the other courts, Selm. Rem. 
86. | 

Eaſter term begins on the Vedneſday fort- 
night after Eaſter- day, its eſſoin- day being 
the Sunday next preceding, but held on the 
Monday, and ends on the Monday next after 
Aſcenſion day. Weds 

In the Exchequer it begins eight days before 
the full term in the other courts. Spelm, 
Rem. 86. : 

Trinity term begins on the Friday next 
after Trinity Sunday; and though that day 
ſhould happen to be the feaſt of St. John the 
Baptiſt, the term muſt then begin, for by 
the Hat. 32 H. 8. c. 21. the full term ſhall 
begin on the Friday next after Corpus Cbriſti 
day; the eſſoin-day is the Monday prece- 
ding. It ends on the Weaneſday fortnight 
after it began, except it happen on the twen- 
ty-fourth of June, being the feaſt of St. John 
the Baptiſt, and then it mult be adjourned 
on the Tueſday to the Thur/day following. 
This term was limited and ſettled as it now 

is, 


in the Court of Common Pleas. 
1s, by the ſaid far. 32 H. 8. it having be- 
fore more returns, and a different commence- 
ment. 

In the Excbeguer it begins four days before 
the full term in the other courts. Spelm. 
Rem. 86. 

The eſſoine-day (from efſoine, or exonnie, 
an excuſe, where the defendant cannot con- 
veniently appear) is {21d to be the firſt day 
of the rerm, and on that day one of the 
judges goes down to Weſtminſter for the 
keeping eſſoins, profers, returns, &c. But 
full term begins always the fourth day after 
incluſive, except in Tririty term, when it be- 
gins on the fifth, by reaſon of Corpus Chriſti 
day, which is dies non juridicus. 

The eſſoin-day is the firlt day of term, 
but in common parlance the firſt day the 
court fits is the firſt day of the term; fo 
where promiſe was made, the day after the 
eſſoin-day of Trinity term, to deliver an in- 
denture before the end of the Trinihy term 
next, adjudged he muſt do it the ſame term, 
dot that time twelve months. Biſbop and 
Harcourt, Cr. El. 210. pl. 6. Sav. 124. Ander. 
240. pl. 256. Leon. 210. pl. 295. 5 Rep. 
37. 2 Danv. Abr. g. id. 225. pl. 12. 3 Dauv. 
Abr. 46. pl. 1. 
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Ein- day. 


On a writ of adjournment nothing can be Vit of ad- 


done at the day but to read the writ, and 
Journ all appearances and proceedings till the 
day appointed, and no appearance can be 


made, or other matters done then, and be- 
cauſe 


3 


ad- you rnment. 


Cro. Jam. 
445, 446. 
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cauſe an imparlance was entered as on that 


day, it was held error. 

A judgment relates to the eſſoin-day, which 
is the firſt day to law, and not to the Quarito 
die poſt, which is but a day of grace; ideo a 
judgment of Hilary term had precedence to 
a ſtatute acknowledged. 22 Jan. Stamford 
and Cooper, Cr. Car. 102. Hetl. 72. Hut. 95, 


1 Rep. 94. 


F Michaelmas term, which contains three weeks and two days, hath four 
A returns. | | 
5 BY ORIGINAL. By ATTACHMENT, BILL, &c. 
S 1. On the morrow of All Souls. - On( ) next after the morrow of 
| All Souls. 
8 2. On the morrow of Saint Martin. On ( ) next after the morrow of 
0 1 St. Martin, 
D. In eight days of Saint Martin. On ( ) next after eight days of 
Wu St. Martin. 
J 4. In fifteen days of Saint Martin. On ( ) next after fifteen days of 
SS | St, Martin. 
A 
2 
N 
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All the eſſoin-days in Eaſter term except Ein days in 
the laſt, which is © the morrow of the aſcen- 2 _ 
fron of our Lord and all the effoin-days in „„ 
Trinity term except the firſt, which is 5 the excege. 
morrow of the Holy Trinity,” fall on Sundays. 

All writs iſſuing out of this court, ground- Vit grounded 
ed upon original writs out of Chancery, mult ** — 
be made returnable on general return days ,,,,1 re. 
as on the morrow of the Holy Trinity; but turm. 
writs of attachment, and writs ſubſequent Attachments, 
thereto, and writs grounded on bills filed c. ** 4. 

_. againſt attornies, and ſuch officers of the —— 

court as are intitled to the privilege of the 

court, or members of the houſe of com- 

mons, writs of Habeas corpus, &c. muſt be , 

made returnable on a day certain in full 

term, as on Friday next after the morrow of 

the Holy Trinity, But care muſt be taken 

that they be not made returnable on any of 

the following days, which are Dies non juri- Dies non juri- 

dici, viz. the feaſt of the Purification in Hi- diei. 

lary term, Aſcenſion day in Eaſter, and the 

feaſt of St. John the Baptiſt, if it happen 

in Trinity term (unleſs it be the firſt day of 

that term.) | 

There muſt be atleaſt fifteen days between Fiftren days 
the Teſte and return of all original writs re- {veer Tefte 

turnable in this court, and between the Teſte r _ a A 

and return of all ordinary writs ſued and * „ age 

procured upon the ſame, except where altered /ab/equent. 

by act of parliament. 

A Capias ad reſpondendum, not having 15 
days between the Tee and return, ſet aſide, 
but without coſts, 2 Wils. 117. 3 Wils. 455. 

Barnes 427, | 


Cep. 


"4 Iurn, 


80 Te Attorney Practices 


Cap. ad reſpond. amended, there not being 
15 days between the Teſte and return thete- 
of. 3 Wiis. Rep. 454. 

Notice on copy of writ ſerved to appear 
at return, mentioning the day of the month, 
without adding inflant, next, or 1757, fut- 

- ficient; and former (a) doctrine on this ſub- 
| ject exploded. Barnes 425. 
Aud aitach- 


An attachment of privilege at the ſuit of 
7” an attorney mult alſo have fifteen days be- 


tween the Teſe and return. 
Where writs In all actions of debt, and other perional 
of Ven. fac. actions, actions of Hjectioue firmæ for lands 
Hab. cor. dur. or tenements, after iſſue joined to be tried 
Diſtring. jur. f 
Fi. fac. ond by à jury, and after any judgment had or 
Ca, ſa. nee Obtained, there ſhall not need to be fifteen 
not have i days between the Teſte and return of any 
days beleben writ of Venire facias, Habeas corpora jura- 
Teſte and re- TR i . a 
torum, or Diſtringas juratores, writ of Fieri 
(b) facias, or writ of Capias ad ſalisfaciendum, 
and the want thereof ſhall not be afiigned 
for error; but not to extend to any writ of 
Except @ Ca. Capias ad ſatisfacienium, whereon an exi- 
ſa. to ground gent after judgment is to be awarded, or to 
an exigent, or a Capias ad ſatisfaciendum againſt the defen- 
make bail lia- dant to make the bail liable. 13 Car. 2. ſtat. 


. 2. c. 2. f. 6, 7. 


—_— 


(a) See Barnes 419. 

{b) Rule abſolute to quaſh writ of Fi. Fa. returnable 
on a general return, inſtead of a day certain, as it ought 
to have been, without coſts, and defendant to bring no 
action. Barncs 213. 


Of 
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Of commencing an action. 


LL actions in this court are either 4#ion by ori- 
founded on originals out of Chancery ginal. 

On attachments of privilege at the ſuit of Attachment of , 
attornies, or other officers intitled to the pri- Hie. 
vilege of the court; 

On bills filed againſt ſuch attornies or of- ;y, 
ficers, or againſt members of parliament z | 

On writs of Habeas corpus cum cauſa, Cer- Habeas core 
tiorari, &c, removing cauſes out of inferior pus, Oc. 
courts of record; 2 

On writs of Recordari facias loquelam, Ac- R. fa. lo. 
cedas ad curiam, or writs of falſe judgment, e. 
removing caules out of inferior courts not of 
record, 
| In commencing actions in this court, It 2. 
is to be conſidered, What cauſes of action 
| require bail, and what perſons are liable to 

be held to bail. 
Bail is not required of an (a) heir, nor of an x, Bail of an 
executor or adminiſtrator, unleis on a Deva- heir, nor of an 


ſtavit grounded, as J apprehend, on a re- ei or 

a turn by the ſheriff to a Fieri facias de bonis te 3 
, . © » . 1 a 

a teſtatoris, or a Scire Feri inquiry, and not on PDevaftavit 


the bare ſuggeſtion of the plaintiff. Gil. returned. 
Hiſt, C. P. 37. 

In debt on a penal ſtatute the defendant is y,, ,, ., Jon 
not to be held to ſpecial bail, Zelv. 5 3. Gilb. nal tatute. 
s Hiſt. C. P. 37. Barnes 80. 


; Neither is bail required in debt on a bail- Mer on a bail. 


OTA T Es 
(a) The contrary held in Rep, & Caf. Pra. C. P. 8. 
Vol. I, G bond, 
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bond or receg- bond, or recognizance of bail, for that would 
nizanceefbail. tend to bail ad infinitum. But ſee Rep. & 
Caf. Pratt.-C. P. 18. Prat?. Reg. C. P. which 
ſeem contra. 
tn battery, In aſſault (5) conſpiracy, or falſe impriſon- 
conſpiracy, or ment, no bail of courſe, without ſpecial mo- 
falſe iP” tion and order. Mich. 1654. Gilb. Hiſt 
of curſe. C. P. 37. Barnes 76. 
No bail fora In an action for a malicious proſecution a 
malicious 2 judge will not grant an order to hold the 
3 * defendant to ball, if the plaintiff was ac- 
— acquitted quitted upon a defect in the indictment, and 
upon a dzfad. not upon the merits. 2 Keb. 796. pl. 34. 
in the indi- Barnes 76 Rep. F. Caſ. Pratt. C. P. 148. 
LOR Pract. Reg. C. P. 66. 
Bail by order In an action for a criminal converſation 


for criminal vith the plaintiff's wife, on an affidavit of 


converſations the fact, a judge will grant an order to hold 
the defendant to bail for ſuch ſum as he ſhall 
think reaſonable on the circumſtances of the 
caſe and parties. Barnes 61. Prat. Reg. 
C. P. 63. 

Bail in an On affidavit and application in the trea- 

Alen formefne ſury, the judges have ordered the defendant 

e., to be held to bail in an action for meſne 
profits. Barnes 79, 85. See 87. Praf?. Reg. 
C. P. 62. | 

In debt for Defendant may be held to bail in an action 

rent, of debt for double rent, by virtue of Stat. 4. 


Geo. 2. c. 28. F. 1. 
Bail in treſ- On an affidavit made, the defendant was 
paſi for enter- | | 


— 


* 


(5) Barnes 76. A judge at his chambers will order 

ſpecial bail if he thinks fit, which the defendant has a 

: right to get diſcharged by application to the court, if not 
well founded, Barnes 61. 

held 
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held to bail in an action of treſpaſs, for en- ing Plains 
tering the plaintiff's hop- ground, and taking re e 
and carrying away 20,000 hop-poles, to pan: his 1 
the plaintiff's damage of 407. The court 2%. 
refuled to diſcharge the defendant on a com- 
mon appearance, and declared, tho' it was 
reaſonable to have a judge's order in battery, 
there was none in this caſe, Cook & al. v. 
Sankey, Trin. 7 & 8 Geo. 2. Rep. & Caf. 
Pra. C. P. 106. Prad. Reg. C. P. 64. 
Barnes 65, 

In ſlander no bail, except in ſlander of N. bailin far- 
title, and then to be left to the diſcretion, of ©” Few R 
the judge. Mich. 1654. Barnes 80. ö 


Bail is not generally required in covenant, Mr in cove- 


of money, if the plaintiff makes an affida- ,o-r2ined by 
vit of the ſum he is damnified in by the ut. 
breach of 'the covenant, the court will not 
diſcharge the defendant on a common ap- 
pearance. Barnes 67. but Barns 108, 109. 
ſeem contra. 
Defendant held to bail, where cauſe of 
action did not accrue till atter the bankruptcy 
and the money due on a contingency, the 
lame not being within any of the ſtatutes of 
bankrupts. Barnes 113. | | 
Where an action of debt is brought on a gil in bt 
judgment, if there was bail put in to the on a judgment, 
original action the defendant ſhall not be /e 6ail in 
held to bail in the action of debt on the 1 : 
judgment. Barnes 107, 116. but if there if bail in the 
was no bail in the original action, then bail ;rizina/ 
G 2 mult action. 


5 5 in cov. 

c unleſs it be for payment of money. Same rant, unleſs 

rule. Barnes 67, 78. 2 payment 
, of money. 

| Bur tho? the covenant be not for payment 5, 5 

- 


— ͤÜũ4T1UvU — — 
2 
— 88 — 
— — — — 


LENT won” - 


w a» = * — — ws. 
o - — — - — 4a ” — — RY _ = 
— * - — - Peggy —— - 1 — 
f - — 4 ©] 9—_ k => Cm. _ 
. <- =" ><. *. df a=-yg: tw — IS x7 L A _ _ — 
2 2 ij Y — — — — — " — » — * 2 
bad Ly — >= _ - — — — = 
— — = — 
- — - * — . a $6 — S—_ * 
— . — — 1 - Py 2 * * SY 2 = 
— 
* * 2 Sa 
44 - = — - 
3 — — — — — — — 
. 
, 


— 


— — — — 
— Sh — — - 
— 


84 


The like tho 


The Attorney's Practice 


muſt be put in to the action of debt on the 
judgment. Barnes 71. Com. Rep. 556. Pratt 
Reg. C. P. 54, 56, 57. Rep. & Caf. Prat. 


24277. ; 


It a writ of error be brought on a judg- 


error brought ment, and bail be put in on the writ of er- 


on the judg- 
ment, and 


ror, and pending the writ of error, an action 


bail be put in Of debt be brought on the judgment, the 
on the writ of detendant in ſuch action ſhall be held to bail 


Furor. 


7 


if there was no bail in the original action; 
for though it may be ſaid the bail on the 
writ of error is a ſecurity for the plaintiff's 
demand, yet it is to be obſerved that there 
may be accidents whereby ſuch bail will not 
be liable; as that the writ may abate by the 
death of the chief juſtice, or the like. 

After judgment reverſed by writ of error, 
defendant had a Superſedeas, but before diſ- 
charged, was charged with new declaration 
at plaintiff's ſuit; and upon application to 
court was diſcharged by rule from new de- 
claration, and her Super ſedeas was allowed; 
after diſcharge plaintiſf cauied defendant to 
be arreſted and held to bail for former cauſe 
of action; whereupon court was moved to 
be again diſcharged by Superſedeas, upon en— 
tering common appearance : court was (c) 
divided 1n opinion, upon hearing council on 
boch ſides. No rule, Barnes 499. 


i... co, 


_— 


(c) The defendant was a verman, and therefore I think 
ber having two judges in her favour, and being a Cale of 
liberty, the Could have been diſcharged. 


A pri- 


S 
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A priſoner diſcharged by Super ſedeas for Priſoner d/- 
want of proſecution ſhall not be held to bail 2 er 
in an action of debt brought on the judg- , 7, = = 
ment obtained in the caule wherein he was judgment. 
diſcharged. Hil. 8 Geo. 2. Barnes 116, See 

the rule at large, tit. Priſoners. | 


If an ad ion be brought againſt baron and 4 againf - 


feme, and the wife only be arreſted, ſhe ſhall baron ard 


be diſcharged on a common appearance; for V. and 
otherwiſe the huſband may contrive the im- os hp all 
priſonment of the wife; 3 Will. 124. but if fg Selene | 
both the huſband and wife be arreſted, ſhe an a c:mmon 
ſhall not be diſcharged until bail be put in (a) appearance. 
for both, for otherwiſe a woman may marry a Aliter i/ both 
man in gaol and defraud her creditors. Barnes 3 

67, 68. Sed qu: Rep. & Caſ. Prad. C. P. 

117. Barnes 96, 100. 6 Med. 17, 105. 7 

Med. 10, 63. Lev. 1,210. Barnes 67, 68. 

Sid. 395. Pl. 2. 2 Keb. Rep. 442. pl. 4. Bur 

{ce 10 Mod. 162, 

Huſband and wife rendered after judg- 
ment, in diſcharge of bail wife releaſed upon 
motion, 3 Wils. 124. 

No attorney of this court, or other officer /,,,-x:y nz 
intitled to the privilege of the court, is to be 72 be held to 
held to bail, unleſs it be on an attachment for {44 unie/s for 
a contempt (to which, bail muſt be taken by © οπ ., 
the court or a judge, and not by the ſherift) 24 
or in an action at the ſuit of an attorney, or 
any other perſon intitled to the privilege of 


1 


— — — 


(4) An attachment granted egainſt an under-ſherif for 
detaining a maried woman in priſon till huſband found 
bail for her. L. /. 224. 


6 3 another 


86 The Attorney's Praclice 


another court, viz. B. R. or, for in ſuch caſe 
the plaintiff*s privilege takes away the defen- 
dant's. Vide antea. | 
Seamen and By ftat. 1 Geo. 2. ſtat. 2. c. 14. §. 1g. 
folders. No (e) ſeaman to be taken out of his 
31 Cre. 2. majeſty's ſervice, unleſs oath be made 
7. 10. % 25. that the original cauſe of action amounted 
to 20 l. Barnes 95, 114. and by the annual 
mutiny act, no ſoldier to be taken out of his 
majeſty's ſervice unleſs oath be made that 
the original dobt amounted to 10/. Prad. 
Reg. C. P. 61. Barnes 114, 433. An out- 
penſioner of Chelſea college, not being a ſol- 
dier in actual ſervice, is not a ſoldier within 
the meaning of the mutiny acts. PraZ. Reg. 
C. P. 59, 60. Barnes 432. Rep. & Caf. 
Pract. C. P. 77. 
Ne bail where No perſon ſhall be held to bail upon any 
the caſe of proceſs iſſuing out of this court, where the 
action amounts cauſe of action does not amount to the ſum 
r pounds or upwards; and in all caſes 
where the cauſe of action ſhall not amount 
to ten pounds or upwards, the plaintiff ſhall 
EL Wy Eo not arreſt the body of the defendant, but 
70 be ſerves hall ferve him pertbnally with a copy of the 
evith copy of Procels. Stat. 12 Geo. c. 29. f. 1, 2. Stat, 
proceſe, 5 Geo. 2. c. 27, Stat, 13 Geo. 2. c. 18. All 
theſe acts are perpetuated by 21 Geo. 2. c. 3. 
Ns ſpecial bail No ſheriff or other officer within the prin- 
in Wales or cipality of Wales, or counties palatine, upon 


the counties . ge 
Palatine, un- any Writ or proceſs iſſuing out of any of the 


te) No volunteer mariner. Stat. 2 Geo. 3. c. 12. 
#4. 36, 
courts 


1 


r 
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courts of record at Weſtminſter, ſhall hold % affidavit 


any perſon to ſpecial bail, unleſs an affidavit E 2 Y _w_ 


be firſt made in writing, and filed in that ö 
court out of which ſuch writ or proceſs is to th an - 
iſſue, ſignifying the cauſe of action, and that mount to 201. 
the ſame is twenty pounds and upwards z ur. 
and where the cauſe of action is twenty pounds 
and upwards, - bail ſhall not be taken for 
more than the ſum expreſſed in ſuch affida- 
vit. Stat. 11 C i2W. 3. c. 9. ſ. 2. N 
A defendant not to be held to bail, on a 
diſcontinuance, in a meer action for ſame ſum 
and cauſe, but common appearance to be 
accepted, and Super ſedeas granted. Barnes 
113. 
7 nonſuit in B. R. a common appear- 
ance ordered to be accepted in a new bailable 
action in C. B. Barnes 115. FR. 
Defendant held to bail /econd time, for 
ſame cauſe of action, after plaintiff had diſ- 
continued the firſt writ, by reaſon of a miſ- 
take. 2 Wils. 381, 


Proceedings by original in ations not 
requiring bail. 


If the cauſe of action does not require ui w bait 
bail, a Præcipe is to be made out for a com- required, a 
mon Capias in treſpaſs, on which the plain- common clau- 
tiff may declare in any county, or for any ſum fregit 4e 


cauſe of action, as the caſe ſhall require. 2 9 — 


The filacer makes out the Capias, and pro- thereon in any 
cures the original from the curſitor, and re- county, or for 


turns and files it, 2 cauſe of 
action. 


G 4 The 


Præcipe in 


treſpaſs, 


Capias there- 


n. 


Original 1 


Filing 0 4 
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The Pracipe. 


Middleſex, Capias for V. P. againſt J. B. 
late of the pariſh of St, Clement Danes in 
the county of Middleſex, taylor, broke 
the Cloſe at Weſtminſter, 

J. R. Returnable on ibe oftave 
22 Dec. 1777. of St. Hilary. 


The Pracipe is to be carried to the pro- 
per filacer,, who will make out the Capias. 


The Form of the Capias. 


GEORGE the third, c. To the ſhe- 
riff of Middleſex, greeting. We command 


you, that you take J. B. late of the pariſh 


O 


of St. Clement Danes in your county, Taylor, 


Capias o 10 if he ſhall be found in your bailiwic, and 
Duty 


Seal 


2 o kcep him ſafely, ſo that you may have his 
© 7 body before our juſtices at Weſtminſter on 


the octave of St. Hilary, to anſwer W. P. (f) 
in 


(J) Plaintiff declares in an action gui tam, &c. upon 
a Cap. od reſpond. ſued out in his own name only, and 
held well enough. 3 Vi. 141. 

Barnes ſays in a N. B. that the practice of this court, 
is the ſame 2s ſettled in B. R. by the authorky of the 
caſe of Canning and Dawis. E, 9 Geo, III. Barnes 
494, 495, the point ſettled ſeems to be, that plaintiff 
need not {et out in proceſs, in whoſe or what right he 
ſues. Lord Wilies when he differed in opinion from 
Barrei's book, always ſaid the Court and not Barnes 
Was 


, ⁰ ůumg oo. oe. ie 
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in a plea, wherefore with force and arms he 
broke the Cl:ſe of the ſaid V. at Weſtmin- 
ſter, and did other injuries to him, to his 
great damage, and againſt our peace; and 
have there this writ. Witneſs Sir William 
De Grey, knight, at Weſtminſter, the twenty- 
ninth day of November in the ſeventh year 
of our reign. 

You may put four defendants in a writ; 
but there muſt be but one plaintiff, unleſs it 
be a joint action. 

Then a copy of the proceſs muſt be made 


with an Engliſh notice, ſubſcribed as men- 


tioned in the two next paragraphs, which 
copy mult be ſerved on the defendant. 


89 


But by Plat. 5 Geo. 2. c. 27. $. 4. (made Notice to be 


perpetual by ſtat. 21 Geo. c. 3.) upon every 
copy of ſuch proceſs ſhall be written a notice 
of the intent and meaning of ſuch ſervice, 
to the effect following, viz. 


Written on the 
copy of the 
proceſs. 


C. D. You are ſerved with this proceſs, to 23. form of 
the intent that you may, by your attorney he notice. 


was miſtaken ; I take leave to join with the chief juſtice 
in his politeneſs on this occaſion ; for I am perſuzded the 
caſe alluded to is the rummage of a dead man's papers ; 
for it is irapothble to ſay in what court it was deter- 
mined; Mr, 4/4hur/? was for defendan:, Mr. Solicitor. 
General for plaintiff. Now for my pat, in the courſe 
of 20 years attendance in the court of Common Pleas, I 
never obſerved any advocates but Serzeants move there; 
and if it is ſuia it was a caſe in B. R. then the N. B. is 
not very fawus'attory. it ſeems therefore to be, as I 
obſerved before, the rummage of 2 dead man's papers; 
and I would have it expunged our of the next coition, 
tor it diſgraces the beſt book of practice in this court, 


2 appear 
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Pleas at the return, thereof, being the twen- 
tieth of January 1778, [as the caſe ſhall 
happen to be] in order to your defence in 
this action. « | 
The dayof the The very day of the return of the proceſs 
return to be muſt be inſerted, although it ſhould happen 
8 to be a Sunday. Barnes 293, 294, 295. 
unde). Rep. & Caf. Pract. C. P. 105, 106. 
58. for making No more than 5s. is to be taken for the 
and ſerving making and ſerving a copy of ſuch procels, 
thecopy'&=and no fee for the notice. S!at. 5 Geo. 2. 
c. 27. 
Ir franchiſs In particular franchiſes and juriſdictions 
the procſi to the proper officer there ſhall execute ſuch 
be ſerved ty proceſs. Stat. 5 Geo. 2. c. 27, 
— wy But if the proceſs be not ſerved by the 
. proper officer, the court will not ſtay pro- 
ceedings; the lord of the liberty may bring 
his action, if he thinks proper. Barnes 404. 
l Keg. C. P. 345. Rep. & Caf. Pratt. 
C. P. 96. | 
Capias,andnce The proceſs, of which a copy is directed 
original, zo be by the above ſtatutes to be ſerved on the de- 
ſerved. fendant, muſt be a Capias, and not an ori- 
ginal writ. Barnes 410. 
Of ſerving If the proceſs be directed into a county 
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— copy of ſuch proceſs, and not with a copy 


of the mandate thereupon from the biſhop 
or chancellor to the ſheriff of the county. 
Pratt. Reg. C. P. 334. Rep. & Caſ. of Prat. 
C. P. 119. Barnes 406, but held otherwiſe in 


Pratt. Reg. C. P. 343. Rep. & Caſ. Prad. 
C. P. 38. 


appear in his majeſty's court of Common 


proceſs ina palatine, the defendant is to be ſerved with 


4 When 


in the Court of Common Pleas. © 91 


When the defendant is ſerved with a copy Fer copy 
of a writ, there muſt be an Engliſh notice {7%*4, # _ 
ſubſcribed as above directed, tho? the cauſe be for 
of action ſhould be above ten pounds, or the above 101. or 
writ ſhould be a ſpecial Capras. writ ſpecial. 

If the proceſs be againſt baron and feme, Proceſs againſt 
ſervice on the huſband is ſufficient for both; 94792 and. 
and if the huſband does not appear for him-/* 1 
ſelf and his wife, the plaintiff may enter an j;c;ene. 
appearance for both. Barnes 406, 412. 

But in a joint action againſt two or more Ir ajoin action 
defendants, each defendant muſt be ſerved ee defendant 
with a copy of the proceſs. : n 

Proceedings were ſtayed by the court, be- Attorney's 
cauſe no attorney's name was ſet upon the % #9 be on 
copy of the proceſs ſerved upon the defen- h Proc. 
dant. Barnes 415. Rep. & Caf. of Prat. 

C. P. 102. Pratt. Rep. C. P. 440, 441. 

Service of proceſs, though made on the 
return thereof, is deemed well ſerved. Hil. 
8 Geo. III. C. B. 10 Feb. 1768. Wilſ. Rep. 

2. 

* ſeems as if the court formerly (g) re- 
quired, that proceſs ſhould be ſerved before 
the day of return; but they then differed as 
to the time of day, for in one (b) caſe they 
held, that ſervice of proceſs at ten o'clock in 
the evening, on the day of return, was good 
ſervice, tor that there was no fraction of a 


1594 


(g) See Barnes 415, 416, 424. Rich, Pra. Reg. 
352. Co. Caf. & Rep. Prad. 52. 


(h) E. I Geo, II, C. B. Matthews and Partridge. 
MS. notes. : 


day; 
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day; and in (i) another, it was alledged, 
that the ſervice was at ſeven o'clock in the 
evening, of the day of return, and that the 
court was riſen before the ſervice; however 
the judges would not then preſume, that the 
ſervice was after the riſing of the court, un- 
leſs it was proved by affidavit; but now [I 
apprehend, . that, according to the above- 
mentiuned rule, if the procels be ſerved any 
time of the day whereon 1t 1s returnable, be- 
fore nine o'clock in the evening, it will be 
ſufficient. 
Eregularity in If there be any irregularity in the ſervice 
proceſs robe of the procels, or in the notice ſubſcribed 
"+ capes to the proceſs, the defendant mult apply to 
eatory judg- the court before interlocutory judgment is 
ment, ſigned. Pract. Reg. C. P. 317. Sce Barnes 
211, 296, 269. Rep. & Caf. Prad. C. P. 
152, See Poſcea fol. | 
And proce; to If the defendant complains of any irre- 
be annexed to gular ity in the proceſs, or notice ſubſcribed, 
ef-davit. he muſt annex the copy to his affidavit. 


Proceedings by original in ations re- 
_ quiring bail. 


If bail regui- If the cauſe of action amounts to ten 
72a, of davit pounds or upwards, affidavit muſt be made 
and filed of the cauſe of action. Stat. 12 
We. 15 k. 19. 5 G0. 2. £27. 21. G. . 


c. 3. 


to be made of 
cauſe of act ion. 


(i) Hil. 5 Geo, II. C. B. Hoyne and Cane. | 


The 
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CE SIS ws 
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The farm of an affidavit of a debt in order 
to Hold the defendant to bail, 


Common Pleas. 


H. H. of, Sc. maketh oath, that G. V. The form of the 
late of, &c. is () juſtly and truly indebted Havi. 


to this deponent in the ſum of 200 J. on one 
bond or obligation under the hand and ſeal 
of the ſaid G. V. bearing date, &c. whereby 
the ſaid G. W. is bound to this deponent in 
the penal ſum of 400 l. conditioned for the 
payment of 200 J. and intereſt to this depo- 
nent, on the- day of laſt paſt. 


Sworn, &c. 


Plaintiff, tho' convicted of . perjury, may 
make an affidavit. of debt, ſufficient to hold 
defendant to bail, tho? he cannot be a wit- 
neſs. Barnes 116. 

Affidavit of debt on a ſingle ſheet made in 
three cauſes not applicable to any one; there 
ſhould be an affidavit on ſtamps in each 
cauſe, to hold defendant to bail ; and there- 
fore common appearances ordered to be ex- 
cepted. Barnes 115. 


This affidavit may be made before any nn 
judge of this court, or commiſſioner autho- 14; afizavit ts 
riſed to take affidavits in this court, or be- be made. 


fore the officer, who iſſues the writ or his de- 


22 — 


(+) I for is, common appearance ordered, 2 Vill. 
224. ra. | 


4 | puty ; 
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puty ; and for which affidavit 15. above the 
ſtamp-duties ſhall be paid, and no more. 
Kat. 12 Geo. c. 29. 5 Geo. 2. c. 27. 2t 
Geo. 2. c. 3. | 5 

Affidavit by adminiſtrator, that defendant 
is indebted in 40. as plaintiff believes, and 
as appears by note; judge who had ordered 
a common appearance, to be re-attended. 
Barnes 74. | 

Affidavit made by a third perſon muſt be 
J) poſitive. Barnes 87, 91. 

Affidavit by a third perſon, that defendant 
was indehted, as appears by a ſtated account, 
(in) inſufficient. Barnes 100. 

Affidavit that defendant was indebted if 
the ſhip Suſſex was not unavoidably loſt, prima 
facie ſufficient, but affidavits read on both 
ſides controverting the fact. Barnes 87. 

Affidavit that defendants were indebted 
Jointly, not ſufficient to hold them to bail ſe- 
verally. Barnes 70, 71. 

Affidavit of one convicted of felony, not 
ſufficient to hold to bail, and not to be ſuppli- 
ed by ſubſequent affidavits. Barnes 79. Pra#. 
Reg. C. P. 49. 2 Wilſ. 225. 

In caſe of bankruptcy affidavit of the debt 
mult be p9/tive, unleſs it appears that bank- 
rupt refuſes to make the lame. Barnes 91. 


OTC 


(0) But in the caſe of an executor belief is ſufficient. 

id. ib. 

(u) But made good by another affidavit, that defend- 

ant owned the account. id. ib, So in caſe of a bond. | 

„That money appears due, and that defendant owned 

the debt a yea and a half ago.“ Barnes 82. | 
Obligee, 


in the Court of Common Pleas. 95 


Obligee, in a bond conditioned to pay obli- 
gor, rent due from leſſee, held to bail, upon 
obligor's affidavit, that the leſſee was indebt- 
ed to him in 23001. for arrears of rent. 3 
Vils. Rep. 154. 

By the general rule and practice of this 
court, affidavits taken before attornies (as 
commiſſioners) in cauſes, wherein they were 
concerned for the parties in whoſe behalf ſuch 
affidavits were made, have been deemed in- 
ſufficient, See Barnes 45. 

Bur an affidavit made in order to hold the 4fidavit to 
defendant to bail before proceſs ſued out, or 5% ü ball. or 
an affidavit of ſervice of proceſs where only Y 9 he 
a common appearance 1s required, may ben 2p 08 
ſworn before the plaintiff's attorney, being a plaintiF"s at- 
commiſſioner, and may be made uſe of tor berg, if r 
the purpoſe aforeſaid. Paſ. 13 Geo. 2. See ©9*/roner. 
Barnes 60. Prat. Reg. C. P. 12. 

Notwithſtanding the plaintiff makes an Matter of bail 
affidavit of his debt, or other cauſe of action, n by 
yet the matter of bail is examinable by the . 
court, 

On defendant's affidavit, that he believed 
the whole debt would appear to be paid, com- 
mon appearance was allowed. Barnes 72. 

Plaintiff leaſed to Steven lands in Ireland, 
defendant became bound to plaintiff by bond 
in penalty of 50co/. conditioned for Sven's 
payment of rent to plaintiff; upon failure he 
made affidavit, that 2300/1. was due to him 
for arrears of rent under ſaid leaſe; it was 
by three judges, ſufficient to hold defendant 
to bail. 3 Wils, 154. 


The 
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The next thing is to make out a Precipe 
for the filacer, which you mult ſuit to the 
nature of your action, according to the fol- 
lowing precedents. . 


APracipeiu Middleſex. Command G. W. late of West- 

debt, minſter in your county, elq; () otherwiſe cal- 
led G. W. of Weſtminſter in the county of 
Middleſex, eſq; that he render to H. H. 4001, 
which he owes him, and unjuſtly datains. 


Ret. on the morrow of All Souls. 


J. B. [the attorney] 


19 Aug. 1777. 
Affidavit for 200 J. 


The Capias GEORGE the third, by the grace of 
thereon, God, of Great Britain, Frauce, and Ireland, 
king, defender of the faith, &c. To the 

| ſheriff of Middleſex, greeting. We command 

you, that you take G. V. late of Meſtminſter 

in your county, elq; (o) otherwiſe called, (&c.) 


— 


—-— 


3 (2) The Alias dict is uſed where the debt ariſes by ſpe- 
Alias dict not aii iy, but it is ſaid not to be neceſſary to be inſerted, and 
neceſary. that it may be and is better left out, and was ſo adjudged 

in this court in lord chief juitice Eyre's time, in an ac- 
tion upon a bail bond, Darby againſt Minſull, 
; If the action be in debt on a bond, and the Obligation 
On Latin is in Latin, the Alias did (if inſerted) muſt be alſo in 


Bond the Alias 
dia', if uſea, 
muſl be in 


Latin ; as thus, Command Jon Doe, late of London, gen- 
tleman, otherwiſe called 7ohannem Doe de London gene- 
roſum, Barnes 241. Pact. Reg. C. P. 322, Rep, G 


Lan, Caf. of Prad. C. P. 91. 
( See the note in the former page, 


if 


——_— 7 wa 5 Wo. . OY 


„ Vol. I. 
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if he ſhall be found in your bailiwic, and 
keep him ſafely, fo that you may have his 
body before our juſtices at Weſtminſter, on 
the morrow of All Souls, to anſwer H. H. of 
a plea, that he render to the ſaid H. H. four 
hundred pounds which he owes him, and un- 
juſtly detains, as it is ſaid; and have there 
this writ. Witneſs Sir William De Gray, 
knight, at Weſtminſter, the 7th day of July 
in the ſeventeenth year of our reign. 

Middleſex. Command W. C. late of the Precipe is 
pariſh of St. Clement Danes in your county, % g 
tallow-chandler, that he render to . D. 3ol. —_— "__ 
which he owes him, and unjuſtly detains.” 
Command C. M. late of, Fc. that he tender Offiina bre- 
to the ſaid . D. 561. which he owes him, vium 22. 


and unjuſtly detains. 


| Ret. &c. 
J. R. 
10 Jan. 1777. 


Affidavit againſt | C for 30k 


C. M. for 561. 


On all Præcipes quod reddat, if the ſum ex- Fines payable 
ceeds forty pounds, a fine is payable to the 4 he king. 
King in the following proportions : 


. Py 2 


From 40 pounds to 100 marks o 6 8 
From 100 marks to 100 pounds o 10 © 
From 100 pounds to 200 marks o 13 4 
From 133. 6. 8. to 166. 13. 4. 0 16 Oo 
From 166, 13. 4. to 200 pounds 1 © © 

| And 
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And ſo conſequently for every? ww 


100 marks more — 
And for every 100 pounds more © 10 © 


Wherefore, if you would avoid the fine, 
draw out a Præcipe for a Capias in treſpaſs 
with an Acetiam, in debt, in this manner: 


Præcipe for a Middleſex. Capias for T. D. againſt A. S. 
_— M 4 late of the pariſh of St. Marlin in the Fields 
23 * in your county, ſurgeon, broke the Cloſe at 
6b. , Weſtminſter ; and allo in a certain plea of 


debt upon demand for 80 /. | 
Rei“ &c. 


J. E. by I. R. ; in 
26 May 1777. 5 Affidavit for 40 l. 


Common appearance ordered, to be ac- 
cepted for want of an Acetiam in the Præcipe 
for the writ left with the filacer,. tho' inſert- 
ed in the Cap. ad reſpond. which was indorſed 
for bail. Barnes 117. | 


Capias there= GEORGE the third, Sc. To the 
255 ſheriff of Middleſex, greeting. We com- 
mand you, that you take take A. S. late of, &c, 

if he ſhall be found in your bailiwic, and 

keep him ſafely, ſo that you may have his 

body before our juſtices at Weſtminſter, on 

| . to anſwer 7. D. of a plea, 

wherefore with force and arms he broke the 

cloſe of the ſaid T. at Weſtminſter, and did 

o:her wrongs to him, to the great damage of 

the ſaid T. and againſt our peace; and alſo, 

that the ſaid 4, anſwer to the ſaid 7. ac- 

2 cording 
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cording to the cuſtom of our court of the 
bench, in a certain plea of debt upon de- 
mand for forty pounds; and have there this 
writ, Witneſs, &c. | 


| Middleſex. Capias for L. R. againſt L. Fi=cipe in 
K. late x; the pariſh of Sr. James in the li- a. + ogg 
berty of Woeſtminſter in your county, widow, in caſe upon 
broke the cloſe at Weſtminſter ; and alſo in promiſe. 
caſe upon promiſe for 30 /. dee 


Ret 


GEORGE. the third, Sc. To the ſhe- Capias there - 

riff of Middle/ex, greeting. We command 

you, that you take, Sc. (as before); and 

alſo, that the ſaid L. K. may anſwer the 

ſaid L. R. according to the cuſtom of our 

court of the bench, in a certain plea of treſ- 

paſs an the caſe upon promiſe, to the da- 

mage of the faid L. R. fifty pounds; and 

have there this writ. Witneſs, Se. 


London. Cagias, for T. V. againſt 7. M. Præcipe in 


late of London, gent. and S. C. late of Lon- caſe againſt 


don, eſq; treſpaſs; and alſo againſt the ſaid 5 defene 
J. for gol. upon promiſe; and alſo againſt mts. 
the ſaid S. for 301, upon promiſe, - 

Ret” 


Lincoln. Capias for J. P. againſt H. B. Pracipe in 
late of Stamford in your county, grocer, in Halt. 
a plea of treſpaſs and aſſault, Re! 


Upon a dangerous aſſault and battery that On a darge- 


may require bail, an affidavit muſt be made % 2 
H 2 . 
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bad on an of the fact at large, whereupon a judge will 

affidavit aud make an order for holding the defendant to 

@ judge's order. bail in ſuch ſum as on the circumſtances of 
the caſe he ſhall think reaſonable; and then 
you ſue out a Præcipe for a common Capias, 
with an Acetiam. | 


Piæcipe in London. Capias for V. H. againſt J. B. 
aſſault with late of London, Cabinet- mater, broke the 
an Acetiam. Cloſe at London; and allo in treſpaſs and aſ- 
ſault, to the damage of the ſaid W. 2001. 
| * Res 
Bail by order, on | FW. 
Affidavit for 100 l. | 


Præcipe n Middleſex. Capias for E. L. againſt G. C. 
covenant, late of Weſtminſter in your county, gentle- 
man, otherwiſe called (as in the indenture 

in a plea, that he perform to the ſaid E. 

the covenant made between them, accord- 

ing to the force, form, and effect of a cer- 

tain indenture made between them. 

| Far Rei.“ 


Pracipe is Seutbampton. Capias for T. D. againſt 7. 
account as re- V. late of, Sc. that he render to the ſaid 


. 7. his reaſonable account for the time in 
which he was receiver of the money of the 
ſaid T. &c. 

As Bailiff If as a bailiff, then as before, to —— for 
the time in which he was bailiff of the ſaid 


T. in L. &. 
If 
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If as a bailiff and receiver, then —— for Bailiff and 
the time he was his bailiff in L. and re- e. 
ceiver of the money of the ſaid 7. &c. 


Lincoln. Command F. P. late of C. in Præcipe in 
the county aforeſaid, gentleman, that he #n=9- 
render to O. R. 601. which are in arrear to 
him for a certain annuity of 30 l. which he 
owes him, and unjuſtly detains, &c. 


If the defendant lives not in the county Here a Te- 
wherein you intend to try the action, and ſtatum capias 
the cauſe of action requires bail, you make necefarye 
out a Præcipe for a Teſtatum capias, which 
you carry to the filacer for that county in 
which you intend to try the cauſe; as, ſup- 
poſe the defendant lives in the city of York, 
and you would try the cauſe in London, you 
make out a Præcipe in the following form, 
which you carry to the filacer for London. 


London, Capias for H. P. againſt R. J. Precipe for a 
late of the city of York, bookſeller, broke N 125 
the cloſe at London. — 


Returnable on the octave 
F S.. Hilary. 


City of Tork. Teſtatum capias, and alſo 
for 2001, upon promiſe. 
Keturuable on the oftave 
of the Purification. 


r 
Affidavit for 1007. 31 Dec. 1777. 


H 3 GEORGE 


— — — 7; rar 7" op av — — - 
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Teſtatum ca- GEORGE the third, by the grace of 


pias. 


Acetiam. 


God, of Great Britain, France, and Ireland, 
king, defender of the faith, &c. To the 
ſheriffs of the city of Yorz, greeting. We 
command you, that you take R. J. late of 
the city of York, bookſeller, if he ſhall be 
found in your bailiwic, and keep him ſafely 
ſo that you may have his. body before our 
Juſtices at Weſtminſter, on 

to anſwer H. P. of a plea, wherefore wich 
force and arms he broke the cloſe of the 
faid H. P. at London, and did other injuries 
to him, to the great damage of the ſaid H. 
and againſt our peace: And alſo, that the 
faid R. anſwer the ſaid I. according to the 


cuſtom of our court of the bench, in 2 cer- 


tain plea of treſpaſs upon the caſe on pro- 
miſe, to the damage of the ſaid H. of two 


hundred pounds. And whereupon our ſhe- 


riffs of London returned to our Juſtices at 
Weſtminſter, at a certain day now paſt, that 


the faid R. was not found in their bailiwic, 


whereas it is teſtified in our ſaid court, that 
the ſaid R. doth lie hid, and run from place 


to place in your county; and have there this 


writ. Witneſs, &c. 


If the defendant lives in any liberty which 
the ſheriff cannot enter, you may get the 
filacer to make out a Non omiltas, where- 
upon the ſheriff may enter, 


The 


— 
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The form of a Non omittas. 


GEORGE the third, by the grace of 4 Non omit- 
God, king of Great Britain, France, and Jre- tas capias. | 
land, defender of the faith, Sc. To the 
ſheriff of L—, greeting. We command 
you, that you do not omit by reaſon of any 
liberty of the liberty of the rape of D. in 
your county, but that you take S. C. late 
of, Sc. if he ſhall be found in your bailiwic, 
and that you keep him ſafely, fo that you 
may have his body before our juſtices at 
Weſiminſter, on to an- 
ſwer I. N. of a plea, wherefore with force 
and arms he broke the cloſe of the ſaid V. 
at G. and did other injuries to him, to the 
great damage of the ſaid V. and againſt our 

ace. And alſo that the ſaid S. may an- Acetiam. 
{wer the ſaid V/. according to the cuſtom of 
our court of the bench, in a certain plea of 
debt upon demand for thirty pounds. And 
whereupon you returned to our juſtices at 
Weſtminſter at a certain day, now paſt, that 
the bailiff of the aforeſaid liberty, whom 
you commanded, by virtue of our ſaid writ 
to you thereupon directed, to take the ſaid 
S. gave you no anſwer thereto; and have 
there, &c. 

If the defendant cannot be taken on the Where the 4 
firſt writ, or ſerved with a copy of it, as /endant cannot 
the caſe ſhall be, and you don't propoſe to 5% red on 
outlaw him, you ſue out a Capias by conti- {,; 222 
nuance, the Præcipe for which is the ſame e . 1 
as before, only this difference, inſtead of 7 le mad: ours 


H 4 laying, 


— 
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5. 4. ſaying, © Capias for T. D. you ſay, Capias 


Cop. 47 » io © by continuance for T. D.” But the writ 
ben 2 dis exactly the ſame as the firſt, without the 


Seal o 7 diſtinctian of Alias or Pluries. 
— A s the filacer makes out all theſe writs, I 
3 $ think it needleſs to trouble the reader with 
any more precedents of them. 
The day of Every officer or cle:k of this court, who 
figning th hall ſign any writ or proceſs before judg- 
writ 10 be ſet ment, to arreſt any perſon thereupon, ſhall, 
arg on be hefore the ſigning thereof, ſet down, upon 
3 ſuch writ or proceſs, the day and year of his 
ſigning the ſame, which ſhall be entered on 
the remembrance upon the forfeiture of 10 /. 
Stat. 5, 6 W. & M. c. 21.5. 3. and , 10 
V. 3. c. 25. $. 42. Slat. g Geo. 2. c. 35. f. 
32. Pract. Reg. C. P. 440, 441. Barnes 
420. 
gun fovrrn i, Where the plaintiff's cauſe of action ſhall 
10 be indorſed amount to the ſum of 10 J. or upwards, and 
on the writ, affidavit be thereof made, the ſum ſpecified 
in ſuch afidavit ſhall be indorſed on the 
back of the writ cr proceſs, for which ſum, 
ſo indorſed, the ſheriff or other officer to 
whom ſuch writ or proceſs ſha}l be directed 
ſhall take bail, and for no more. 12 Geo. 
4. 29. 5 Geo. 2. c. 27. 21 Geo. 2. c. 3. 
The name of Every writ for arreſting the body, writ of 
the attorney to execution, and every warrant that ſhall be 
be Juſeribed made out on any ſuch writ or execution, 
Mo aries ſhal!', before the ſervice thereof, be ſub. 
the brch, ee ſcribed or indorſed with the name of the at- 
cution and torney, in a common legible hand, by whom 
1 ſuch writ, execution or warrant, ſhall be 
— tucd forth; and if ſuch attorney ſhall not be 
the 
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the attorney immediately retained by the 
plaintiff, then alſo with the name of the at- 
torney ſo immediately retained. Stat. 2 Geo. 
2. c. 23. F. 22. 

Every copy of any writ or proceſs, that 4d on every 
ſhall be ſerved on any defendant, ſhall be. % 9 a 
fore the ſervice thereof be in like manner 7, _m_ 
| ſubſcribed or indorſed with the name of the ,,/,,,., 

attorney, who ſhall be immediately retained 
by the plaintiff in ſuch writ or proceſs. Same 
ſtat. Vide antea fo. 76, 

In caſe the attorney's name be not put to Bur the 2 
the writ, the act of parliament doth not 4th ner mate 
make the proceſs void; and tho? the attor- o proc 
ney may be puniſhed for not putting his 2 gs 
name to it, the party ought not to ſuffer, 
Barnes 412, 414. Rich, Pract. Reg. 441. 
but ſee Barnes 415, which ſeems contra. 

The not ſubſcribing or indorſing the name 23, ,. Kl. 
of the attorney on any warrant that ſhall be /cribing rhe 
made out upon any writ, proceſs or execu- tern 
tion, ſhall not vitiate the ſame; but ſuch pews mars 3 
writ, proceſs and execution, and all proceed- DE ab 
Angs thereon, ſhall be as valid and effectual, wurie. 
notwithſtanding ſuch omiſſion, as if the act 
of 2 Geo. 2. had not been made; Provided 
the writ whereon ſuch warrant is made out 
be regularly ſubſcribed or indorſed according 
to the ſaid act. Stat. 12 Geo. 2. c. 13. F. 4. 

Cap. ad reſpond. teſted in Trinity, and re- 
turnable in Hilary term following, miſſing 
Michaelmas term, is void; and plaintiff is 
liable to an action of treſpaſs and falſe im- 
prilonment, for he cannot juſtify under a 


void or irregular proceſs, 3 Hill. 341. 
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>” 
Of common appearances. 


Apprarance to OMMON appearances to writs made 
be enter edauit h out by the filacers are entered with the 
fe. filacers, for which you pay 2 5s. if one defen- 
dant, viz. 15s. for the king's duty, and 15. 
for entering the appearance, and 4 d. for 
every defendant more than one. 
Defendant to Where a defendant is ſerved with a copy 
appear in of a proceſs, he muſt cauſe a common ap- 
cight days. pearance to be entered on the return, or 
within eight days after ſuch return. Stat. 
5 Geo. 2. c. 27. 
Or plaintiff And in caſe the defendant ſhall not appear 
may on afida- within eight days after the return of ſuch 
wit of ſervice writ or proceſs, the plaintiff, upon making 
22 * and filing an affidavit of the perſonal ſervice 
procecd, of ſuch writ or proceſs, may enter a com- 
mon appearance for the defendant, and pro- 
ceed thereon, as if ſuch defendant had en- 
tered the ſame. Stat. 12 Geo. 1. c. 29. 


In the Common Pleas, 
John Doe, 
againſt 
Richard Roe, Jate of Petersfield, in 
the county of Southampton, 
ſadler. 


The rm et F. S. of, Sc. gentleman, maketh oath, 
th: I davit. that he, this deponent, did, on the 

day of ; at Petersfield in the ſaid 

county of S-uthampton, perſonally ſerve the 

detendant John Doe with the writ or proceſs 

hereunto 


r a & ng Ml Lo. << a 
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hereunto annexed, by ſhewing him the ſaid 
annexed writ. or proceſs, and at the ſame 
time delivering to him a true copy thereof, 
on which copy was an Engliſh notice in writ- 
ing of the intent and meaning of ſuch ſer- 
vice, as by the ſtatute in that caſe made is 


required, 
Sworn, &c. J. C. 


This affidavit is to be filed gratis, and g., abo 
may be made before any judge of the court, e affidavit 
or commiſſioner authoriſed to take affidavits, # to be mage. 
or before the proper officer for entering the 
appearance, or his deputy. Stat. 12 Geo. 1. 

6, 29. 5 Geo... 2. c. 47. 21 Gio. 2. „ 
vide antea. fol. 78. the rule of Paſ. 13 Geo. 2. 

An appearance entered by plaintiff for the 
defendant, according to the ſtatute, by a 
wrong name ſamended after declaration. 3 Wilſ. 

Rep. 49. | 

The defendant has eight days to enter his Te eight days 
appearance, excluſive of the return day, e. g. “ beat exe 
if the writ be returnable on the octave of N 
St. Hilary, which is the 20th day of ab- 
ary, the plaintiff cannot enter an appear- 
ance for the defendant, according to the ſta- 
tute, until the 29th day of January. 

If the plaintiff enters an appearance for the ,egularity in 
defendant before the time the defendant has to plaintiff's en- 
enter his appearance is expired, the defendant ring ah 
muſt complain of this irregularity before judg- prep e 
ment is ſigned. Co. Caf. 31, 69, 70, 92, 105, gained of be- 
113, 145. Rich, Pract. Reg. 32, 127, 242, fore judgment, 
355. Barnes 242, 255, 296, | 


An 
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An appearance cures all errors and defects 
in proceſs. Barnes 163, 167, 424, 451. 
3 Will. 141. S. P. | 


Of boil. 


I. London or IN London and Middleſex the defendant has 
Middleſex 4 four days, excluſive of the appearance day 
— put 1% of the return of the writ, to put in bail; and 
In ay other in any other city or county he has eight days 
city or county Excluſive of the appearance day. Hil. ꝙ Ann. 
eight days. 
If in town, to If the bail be to be put- in in town, the 
put in bail be- filacer, or other officer who iſſued out the 
fore a judge tit, is to attend, with the attorney and bail, 
at his cham- . ! 
er on one of the judges at his chambers, who 
will take the recognizance, and the filacer or 
other officer will make an entry of it in his 
book, which entry he will aft&wards draw 
up in a proper form, if there be occaſion to 


ſue the bail. > 


To be entered“ But care muſt be taken to apply to the | 


ith the proper filacer or officer, in whole office the 
proper filacer. bail ought to be entered; for if the bail be 
entered in a wrong office, the plaintiff may 
proceed on the bail-bond, and the defen- 
dant, before he ſhall be admitted to plead, 
ſhall pay full coſts to the plaintiff, Trin. 


1 V. S M. | 
How en a And in caſe of a Teftatum capias, bail muſt 
Teſtatum be entered, and filed with the filacer of that 
— county wherein the action was firſt laid, and 


not with the filacer of that county wherein the 
defendant was arreſted; for otherwiſe the 
bail · bond may be aſſigned; and it is not to be 

preſumed 
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to 


preſumed or expected, that the plaintiff's at- 


torney will ſearch with a wrong filacer. 


In caſe the proper filacer or officer cannot 
attend, the recognizance may be taken with- 
out him, on a piece of parchment properly 
ſtampt, viz. with a double twelve-penny 


ſtampr. 


And in ſuch caſe you make the entry in 


this manner : 


London. Capias, againſt T. M. late of London, Car- 
penter, at the ſuit of W. D. fer 1001. upon 
promiſe, returnable en the mor roa of the Holy 


Trinity. 4 
Affidavit for 50 l. 
Bail, W. 8. of Pall Mall in the pariſh of Saint 
James in the liberty of Weſtminſter and county 


of Middleſex, 2/4; 
C.S, of the ſame plact apotbecaty. 


Sc. before the defendant, 
| | 


The defendant bound in 100 l. 


Each of the bail in 50 l. 
Taken and acknowledged 
the day of J. S. Attorney for 


The form of 2 
recognizance of 
bail taken be- 
for ea J ud gs 


| 


——_ 


If 
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If the defendant be not preſent, and does 
not enter into the recognizance, then the bail 
are bound in double the ſum the cauſe of 
action is ſworn to amount unto. 

When bail is put in, you give notice there- 
of in writing to the plaintiff's attorney, as fol- 
lows: 8 

| W. D. plaintiff 

againſt 


T. M. defendant. 


. ä 
Take notice, that V. S. of [naming th: 
fireet and pariſh particularly as in th: 
bail-piece or filacer's book] eſq; and C. S. 
of, Sc. apothecary, were this day put 
in as bail for the defendant in this cauſe. 


Your humble ſervant, 
To Mr. S. T. at- SC. | 
torney for the Attorney for the def, 


_ plaintiff, 10 June 1777. 


If the plaintiff's attorney excepts to the 
bail, he marks the exception in the filacer's 


book or on the bail- piece, and gives notice 


thereof in writing to the defendant's attorney. 
If the plaintiff doth not mark the ex- 
ception on the bail- piece, or in the filacer's 
book, the bail will become abſolute in 20 
days, notwithſtanding he has given notice of 

exception within the 20 days. 
The bail, if excepted to, muſt juſtify in 
four days, or other bail muſt be added, who 
can 
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can juſtify within that time, vide paſtea, fol. 
Rule Trin. 3 & 4 Ces. 2, 

Bail excepted to, and not juſtifying, are 
as no bail, and cannot render the defendant 
in their diſcharge. 3 Wilſ. Rep. 1 

The defendant's attorney muſt give no- 
tice of adding or juſtifying, or both, as the 
caſe ſhall be, SS. 5 


V. P. plaintiff 
againſt 
1 T. M. detendant. 
SIX, | 
This day 


177 


R. H. of, &c. in the county of Middle. Notice of bail 
ſex, victualler, was added to the bail _ _ of 
already put in for the defendant in this, i. 


cauſe, and, on Saturday morning next, 
the ſaid R. H. and allo C. S. one of the 
bail before put in for the ſaid defendant 

in this cauſe, will juſtify themſelves as 
bail in court. 


| Tur bumble. ſervaut, 
To Mr. S. T. at- 38 
torney for the attorney for the def. 
plaintiff. 11 June 1778. 


He muſt make an affidayit of the ſervice 
of the notice, and get a ſerjeant to move 
for leave to juſtify in our court. 


Common Pleas. I. D. plaintiff 
=. againſt 
T. M. defendant 
A. S. 
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avit of | 


the ſervice 9 
the notice. 
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A. S. clerk to Mr. J. S. attorney for the 
defendant in this cauſe, maketh oath, chat 
he, this deponent, did on Wedneſday laſt, 
being the eleventh day of June inſtant, ſerve 
Mr. S. T. the attorney for the plaintiff in 
this rauſe, with the notice hereunto annexed, 
by delivering a true copy of the ſaid notice 
to the ſaid Mr. T. 
Sworn, &c. 4. ky 


The expence out of pocket is generally as 
follows : 


Putting in bail before a judge. 
J. 4. d. 
Duty 6 2 0 
Filacer in ſome counties o 6 
Judge's clerk, in term 
54. in vacation 5 — 


Filacer— — 0 54 
Judge's clerk — o 2 0 


Nahen in court, 


Affidavit of notice — o 2 0 
Serjeant's free —— o 10 6 
Filacer — — 75 
Secondary —— — 0 10 
Cryers x —— 0 2 6 
—. I 1 4 
288 
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The judges of this court, or any two of Judges may 
them, whereof the chief juſtice to be one, „ 
may by commiſſions under the ſeal of the , Ball. 
court, from time to time, impower Tuch per- 
ſons, other than attornies or ſolicitors, as 
they ſhall think fit, in any of the counties 
of England, to take ſuch recognizances of 
bail as any perſon ſhall be willing to make Z 
before them, in any action or ſuit depending 
in this court, in manner and form as the 
judges of the court have uſed to take the 
ſame; eager recognizance ſhall be tranſmit- r _ 
ted to one of the judges, who upon affidavit : 
made of the due — thereof bal receive — 4 4 
the ſame, upon payment of the uſual fees :. 
Which recognizance ſhall be of the like ef- 
fect as if taken de bene efſe before any judge 
of the court. Stat. 4 W. & M. c. 4. Vie 
antea fo. 34. 
For taking this e the commiſ- Fee for taking 
ſioner is to take 22 and no more. „ 
The judges of aſſize may take recogni- $i 
zances of bail, which ſhall be * Sys 
and received as aforeſaid, without oath. the recogni> 
Same ſtat. | Zance of bail, 
The bail may juſtify themſelves by affi- zz.rr bait 
davit before the commiſſioner, unleſs they may ju/tify by 
live in London or Weſtminſter, or within ten © ts 
miles thereof. 5 | 
Bail put in before a judge muſt juſtify in 3% ff i 
perſon, and cannot Juſtify by affidavir 1 . og | 
Upon this act for taking bail by commiſ- , ju/i/y in 
ſioners in the country the court has made ſe- ? Ven. 
ver al rules, VIZ. 


Of putting in 
bail before a 


commiſſioner. 


The recognie 


Affrdavit to be 
made of the 
tating ſuch 
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Before any bail ſhall be taken by virtue of 
this act, a true copy in parchment of the 
writ, to which the defendant is to put in 
bail, ſhall be brought to the commiſſioners, 
and on the ſaid copy the recognizance or 
bail- piece ſhall be ingroſſed in this or the 
like form, as the caſe ſhall be. 

Bail, John Denn of Blackbarnſley in the 
pariſh of Settle in the county of York, 
gentleman, and Richard Fenn of the 
ſame place, gentleman. 

The party himſelf in 207. 
Each of the bail in 104. 
Taken and acknowledged on the 
day of in the year of our 
Lord conditionally (or de bene 
eſſe) before me A. B. one of the commiſ- 


ſioners. 


The condition of the recognizance. 
You (naming the defendant, if preſent) do 
acknowledge to owe unto the plaintiff 20/7, 
You (naming the bail) do ſeverally acknow- 
ledge to owe unto the plaintiff the ſum of 
104. a- piece, to be levied upon your ſeveral 
goods and chattels, lands and tenements, 
upon condition, that if the defendant be 
condemned in the ſaid action, he ſhall pay 
the condemnation money, or render himſelf 
a priſoner to the Fleet for the ſame; and it 
he fail ſo to do, you (naming the bail) do 

undertake to do it for him. | 


Affidavit of the due taking ſuch bail ſhall 


be mage before ſome judge of this court to 
whom 
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whom the bail ſhall be tranſmitted, or before 
ſome perſon having power to take affidavits 
in cauſes depending in this court. Paſ. 5 W. 
S M. 

All bails taken by any commiſſioner within Bail t by 
the diſtance of 40 miles from the cities of « e 
Lendon and Weſtminſter, ſhall be tranſmitted 5 
to the lord chief juſtice, or one of the judges 3, 7 —-_ 
of the court, within ten days after the taking ir in 
thereof; and all bails taken by any commil- 10 days ; 
ſioner above the diſtance of 40 miles from 4%9v* 49 miles 
the ſaid cities of Londen and Weſtminſter, 72 * 
ſhall be tranſmitted within twenty days after 
the taking thereof, unleſs the juſtices ſhall 
be on the circuits, and then as ſoon as one 
of them ſhall return to Londen out of his 
circuit. Same rule. | 

And after ſuch tranſmiſſion ſhall be forth- 4nd led with 
with filed with the proper officer to be en- '** 2 | 
tered upon record, otherwiſe ſhall be as no dk 4" 

: at : it; lo p ocee 
bail, and the plaintiff to be at liberty to gy 7 bail 
proceed on the bail-bond as if no ſuch bail 4. 
had been put in; and the detendant, in caſe 4rd diff ndant 
he be admiſſable to plead to the original * 4% ad- 
action, ſhall not be admitted ſo to do, un- 7 7? Pee 
leſs he firſt pay the full coſts to the plaintiff ,;,,, $11 on 
for the proſecution on the bail-bond, and payment of 
plead as of the time when the bail ſhould 0%, &c. 
have been duly entered. Hil. 6 Geo. 1. 

Hails taken before 6ommiſſioners and tranſ. On bail trag 
mitted to and allowed by a judge, ſhall be , 
delivered to the clerk of the judge, who ,z, yon fir 
ſhall allow the ſaid bail, which clerk ſhall 4c curry. 
take the fees due to the proper officer for 
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the entry thereof, and forthwith deliver the 
ſame to be filed. Mich. 13 Geo. 1. 
Ne bailsto be All bails taken before commiſſioners in 
pn h F- the country ſhall be tranſmitted and filed 
pots Ah with the proper officer, according to the 


evithin the rule Hil. 6 Geo. 1. And no ſuch bail ſhall 
times afore= be received or filed, unleſs tranſmitted with- 


4 in the reſpective times appointed by the ſaid 
rule, without leave of the court. Mich. 6. 
Geo. 2. 


If not filed in If the bail be not filed within the times 


Line, abplica- above directed, application muſt be made to 


ver * the court; the judges in the treaſury will not 
leave in the give leave to file it, the rule ſaying it ſhall 
treaſury. not be filed without leave of the court. 

Notice of ſuch Every defendant's attorney ſhall give no- 
bail tobe tice to the plaintiff's attorney of the taking 
> log ſuch bail within four days after the caption 
ORE” thereof. Mich. 13 Geo. 1. 

Name ef d-. Every commiſſioner is to have a book for 
Fendant and entring the names of the defendant and his 


bis bail to be bail, and of the plaintiff, as in the bail- 


3 "9 piece, and the time of taking thereof ; and 
book, the name of him by whom ſuch bail ſhall 


be tranſmitted. 

Where plain- The plaintiff's attorney may repair to 
tif  ettorney ſuch book for the names; of the bail, to the 
to ſearch. end he may inquire of the ſufficiency of 
Exceptionto them; and if they are found inſufficient, 
= within may except againſt them within twenty days 
Mfr da, after the ſaid bail is tranſmitted, and notice 
iranſmitted, to the plaintiff or his attorney of —_ 
and notice, thereof; and in that caſe the defendant mu 

And then bet- either put in better bail, or the cognifors of 
zer bail, or ſuch bail muſt juſtify themſelves in open 
bail to juſtify, court, 
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court, by affidavit made before the commiſ- 
ſioner that took the ſaid bail, or by oath 
made in court, or before one of the judges. 
Paſ. 5 W. & M. 

If ſpecial bail be excepted to, the defen- Bail excepted 
dant ſhall perfect his bail within four days 7% 77 be per- 
after exception taken, and in default thereof ibi 
the plaintiff may proceed on the bail- bond. 
Trin. 3 & 4 Geo. 2. | 

If the plaintiff excepts to the bail, and Additiona? 
the defendant adds further bail, the additi- % are /o\ 
onal bail mult juſtify themſelves in court 1 e, 
within the four days, without waiting for . F 
the plaintiff's excepring to them, for the 
plaintiff is not bound to except to additional 
bail; and in default of juſtifying, as afore- 
ſaid, he may proceed on the bail- bond. 

If the plaintiff except to bail in the vaca- Pail excepted 


tion, and will not be ſatisfied with juſtifica- “e i the va. 

tion before a judge, the bail mult juſtify % VA 

within the firſt four days of the next term 2 — 

at leaſt. It has been held, that a juſtification days of the 

before a judge was no Juſtification but by * term. 

the plaintiff's conſent, That by the gene- 

ral rule of this court, requiring bail to be 

perfected within four days after exception, 

muſt be meant the next four days in term. 

The fair way is to give notice of a juſtifica- 

tion in court within four days after excep- ' 

tion, but *tis not requiſite. See Barnes 111, 

112, I15. 

Notice to juſtify muſt be given two days Bat nice to 
before the day of juſtification z and a Sunday be given of 

ſhall not be reckoned as one of the two days; . 

1 notice 
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No attorney to 


be bail, 


No foeriff's 


oficer. 


Of ning 
the bail. bound. 


ba 


Sheriff on re- 


gueſt to aſſign 
bai'-band to 


plaintiff, 


Who may bring 


an ain in 
bis oarn name, 


The Attorney's Practice 


notice on the Saturday to juſtify on the Mon- 
day is ſufficient. 

Bail cannot juſtify themſelves in court, 
unleſs they became bail before notice of their 
juſtification was given. Mich. 18 Geo. III. 

No attorney of this or any other court, 
or any perſon practiſing as ſuch, ſhall be 
bail in any ſuit or action depending i in this 
court. Mubh. 6 Geo. 2. | 

No ſheriff*s officer, bailiff, or other per- 
ſon concerned in the execution of proceſs, 
ſhall be permitted or ſuffered to become bail 
in any action or ſuit depending in this court. 


Same term, It has been held that this rule ex- 


tends to marſhal court officers, and all offi- 
cers executing the proceis of this — all 
other courts. Barnes 110. 

In caſe the defendant does not put in bail 
by the time limited by the courſe of the 
court, the plaintiff may take an aſſignment 
of the ſheriff*s bail- bond, if he approves of 
the ſufficiency of the obligors. 

The ſneriff, at the requelt and coſts of 
the plaintiff or his lawful attorney, ſhall aſ- 
ſign to the plaintiff the bail-bond by indor- 
ſing the ſame, and atteſting it under his 
hand and ſeal in the preſence of two or more 
credible witneſſes, which may be done with- 
out any ſtamp, provided the aſſignment ſo 
indorſed Le duly ſtamped before any action 
brought thereon. Stat. 4 & 5 Ann. c. 16. 


S. 20, 


And if the bail-bond be forfeited, the 


plaintiff may after ſuch aſſignment bring an 


action 
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action thereupon in his own name, and the 
court may by rule give ſuch relief to the 

laintifF and defendant in the original action, 
and to the bail on the ſaid bond, as ſhall be 
agreeable to juſtice and reaſon, and ſuch rule 
of court ſhall have the effect of a defeaſance 
to ſuch bail bond. Same flat. 

The aſſignee of a bail- bond muſt bring his 
action thereupon, in the ſame court in which 
the original action was commenced, for that 
court only hath juriſdiction and can take 
cognizance of the action. 3 Wilſ. 348. 
Barnes 117. | 
Proceedings on bail-bond not ſtayed, where 
plaintiff has been delayed. Barnes 112. 
Stayed without coſts, defendant having ſur- 
rendered before put in ſuit. Barnes 117. 

Bail-bond not void, penalty thereof ex- 
ceeding double the ſum due. Barnes 159. 

No bail-boad taken in London or Middle- 
ſex ſhall be put in ſuit till four days excluſive 
of the appearance-day of the return of the 
writ on which the bail-bond was taken; and 
no bail-bond taken in any other city or 
county ſhall be put in ſuic till after eight 
days excluſive of the appearance-day of the 
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When bail- 
bond may be 


put in ſuit. 


return of the proceſs, and all proceedings 
to the contrary thereof ſhall be ſer aſide with 


colts. Hil. 9. Ann. 

If the writ, for example, in a country 
cauſe be returnable on the morrow of All 
Souls, defendant has to 14 Nov. to put in 
bail; and the bail-bond cannot be put in 
ſuit, till 15 Nov. See Barnes 77, 78. 


I 4 if 
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Rul: for fe» f the plaintiff does not approve of the 
riff to returs bail taken by the ſheriff, he may give the 


ihe aurit. ſheriff a rule to return the writ, and on his 

| returning a Cepi corpus he may give him a 

_ —_— like rule to bring in the (a) body, and in de- 
ng in 


bed fault thereof may have an attachment againſt 
him. 
Sheriff not re- If any ſheriff, under-ſheriff, or his de- 
Carving @ ;;, Puty, or any other officer having the return 
er ae, Of any proceſs iffuing out of this court, or 
— o ay Of any precept or warrant thereupon, ſhall 
2 neglect or refuſe to return the ſame within 
ſix days after ſervice of a rule of this court 
for that purpoſe, ſuch ſheriff, under-ſheriff, 
Sc. ſhall be liable to pay the coſts occaſion- 
ed by ſuch negle&t. Hil. 8 Gee. r. | 
As action lis And if the ſheriff returns, that the de- 
againſt bim fendant Non eft inventus in his bailiwic, when 
7 ape he had really arreſted him, an action may be 
15 brought againft him for a falſe return. 
12 Formerly, If the bail taken by the ſhe- 
ail be put in riff was put in above, the plaintiff could 
— aboveosginen not except againft ſuch bail; but the fame 
ba. „la ſtood good and abſolute : But now, 
may except, Tn all caſes wherein bail-bonds ſhall be 
taken, and the fame bail ſhall be put in 
above, the 33 may except againſt ſuch 
Bail. Mich. 6 Geo. 2. 


— Moth. _— _—__— — — — 2 — 


r * * 


fa) Where a flieriff takes a bail- bond, by a rule to 
bring in the body is meant perfecting bail above; court 
never expects ſheriff to bring defendant's body into court, 
by virtue of the common rule. Barnes 400. 


And 


in the Court of aa Pleas. 121 


And unleſs the bail fo excepted againſt 4rd proccd o 
ſhall juſtify themſelves, or otherpbail be ad- the * 
ded, who ſhall juſtify themſelves within the . Fe 
time limited by the rules of the court, the ar juftifys 

laintiff may take an aſſignment of the bail- 
nd, and proceed thereon, notwithſtanding 
he excepted to the ſame perſons when put in 
as bail above, Barnes 63, 74. 

Declarations in actions on bail-bonds a- 
mended as well as any other. Barnes 26, 

114. 

Where proceedings on a bail-bond are Of faying * 
ftaid upon conſent that it ſhall ſtand as a ſe- proceedings on 
curity for the plaintiff, if he recovers in the 94-bend. 
original action, it is always intended and 
ſhould be ſo expreſſed, that judgment be 
given upon the bail- bond, and that only exe- 
cution thereon ſhall be ſtaid; and without 
ſuch conſent, the court will not fo ſtay 
ceedmg upon the bail-bond, where the plain- 
tiff has been delayed of a trial. But if ſuch 
delay is through his own neglect, it is other- 
wiſe, Where the defendant dies before judg- 
ment could be obtained againſt him in the 
original action, the court will ſtay proceed- 
ings on the bail-bond ; but if the defendant 
lives ſo long after the arreſt, that if he had 
put in bail in time the plaintiff could have 
obtained judgment and execution againſt 
him, the court will not ſtay proceedings on 
the bail-bond. In like manner, it the de- 
fendant becomes a bankrupt and obtains his 
certificate, the court will ſtay proceedings on 
the bail · bond. 

Two 
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fleemed as 10 for the defgndant; the putting in one bail 


plete, 
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Two perſons at leaſt muſt become bail 


122 f 
One bail e- 


2288 only is eſteemed as no bail, not even ſuffi- 
cient to ground a ſurrender upon, tho? it be 


_ Whether de- done immediately; and the plaintiff in ſuch 
Fendant can caſe may proceed on the bail-bond notwith- 
Surrender till ſtanding the ſurrender; for the defendant 


%“ cen cannot be ſurrendered until the bail is com- 
plete. Barnes 60, 61, 67, 105. Prat. Reg. 
C. P. 84, 88. Plowgd. 69. Cr. El. 672. pl. 
. 
_ But where a defendant, after having ob- 
tained a judge's order for time to put in and 
rfect bail, put in bail and ſurrendered him- 
ſelf to the Fleet in diſcharge of his bail, with- 
out previouſly perfecting his bail by a juſti- 
fication; the court held it to be regular. 
Before a ſurrender defendant is delivered to 
his bail, and ſuppoſed to be in their cuſtody; 
by the ſurrender the cuſtody 1s altered, and 
the defendant is in priſon; the worth and 
ſubſtance of the bail, who by the ſurrender 
are diſcharged, is totally immaterial, Barnes 
111, 117. but 5 Wilſ. Rep. 59. which ſeems 

contra. 
Debt en recog- If an action of debt be brought on a re- 
read cognizance of bail, the writ muſt be ſerved 
be þ ©. tour days before the return; and the bail 

e Jerved four 2 
days before may ſurrender the principal on the Quarto 
return, die poſt of the return /edente curia, but not 
What time to after the court is riſen. Rep. & Caſ. Pratt. 
. 

Navin Though an action of debt on a judgment 
ric-gnizance may be brought pending a writ of error in 
V bail, pend- the original action, and the coure will let 
the 
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the plaintiff proceed to judgment, and only ing e writ ef 
ſtay execution till the writ of error is deter- = 
mined ; yet if an action of debt be brought? 8888 
on a recognizance of bail pending a writ of 

error in the original cauſe, the court will 

ſtay proceedings in ſuch cauſe without the 

bail giving judgment, for by the judgment 

the bail would be barred from ſurrendering 

the principal. Prad. Reg. C. P. 83. 

If the plaintiff proceeds by Scire facias ben bail 
againſt the bail, in caſe of one Scire facias may ſurrender 
returned Scire feci, the bail may ſurrender e Sci. fa. 
the principal on the appearance day of the 
return of the Scire facias; and in caſe of 
two Scire fatias's with Nibils return'd, the 
ſurrender muſt be on the appearance-day of 
the return of the laſt Scire facias, ſedente 
curia. See Barnes 78, 76. | 

If the defendant dies after a Ca. ſa. re- Bail bound 
turned, though before either a Sci. fa. or an 4 of arfen- 
action of debt be brought, the bail are bound #27 yon — 
and not relievable ; tor after the Ca. ſa. re- e 
turned, the recognizance is forfeited by law, 
and all further time allowed for ſurrendering 
the principal, as is above mentioned, is mere- 
ly ex gralia, and where there is a poſſibility of 
ſurrendring the principal, which by his death 
is become impoſſible. See Barnes 107. 

A Capias ad ſatisfaciendum againſt the Ca. fa. in or- 
principal in order to charge the bail, ſhould 4er to charge 


be left with the ſacriff four days before the %. 
2 in the ſhe+ 


return, Barnes 64. | riff*s office four 
Such Capias ad ſatisfaciendum ſhould have Jay, 
fifteen days between the Tefte and return; and bawe fif- 
Barnes teen days be» 
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raven Teſte Barnes 76. See Rep. and Caſ. of Pract. C. P. 
axes I, | Reg. C. P. 377. Jide antea 
fol. 79. | : 
Plaintiff ſhall looſe his bail in eaſe he de- 
clares differently from his writ. 2 Wilſ. 93 
3 Wil. Rep. 61. See id. 141. 
Bad returnable A Capias ad ſatisfaciendum returnable at 
pending a writ a time when a writ of error is depending, is 
of error. not a ſufficient foundation to proceed againſt 
the bail. Barnes 83. 
Bail cantrbs One who is bail cannot be a witneſs in the 
wwitneſt for the cauſe for his principal; therefore if the defen- 
wefendants gant ſhould have occaſion to examine one of 
his bail has a witneſs at the trial, he muſt make 
an affidavit that ſuch bail is a material witneſs 
for him in the cauſe, and thereupon move the 
court that ſuch bail may be ſtruck out of the 
bail-piece, on adding and juſtifying another 
in his ſtead. See Barnes 69. 
Bail jointly In an action of aſſault and battery the | 
and ſeverally plaintiffs procured a judge's order to hold 
for 140]. ver- the defendant to bail for 140/. whereupon 
44 for zool. the defendant became bound in 280 4, and 
2751. a P9) the bail Jointly and ſeverally in 140 J. The 
plaintiffs had a verdict for 3000. and brought 
ſeparate actions on the recognizance againſt 
the bail. The bail moved the court that on 
payment of one ſum of 140 l. and coſts, 
proceedings might be ſtayed, and compared 
this to an action on a bond; but the plain- 
tiffs inſiſted, that there is a difference, for 
in a bond the condition is to pay the mo- 
ney; and if one obligor pays it, the other 
ſhall be diſcharged, for the condition is com- 


plied with; but in a recognizance the con- 
4 dition 
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dition is not ſatisfied till the damages recover- | 
ed be paid, or the defendant ſurrendered. 
And it was held, that the bail being jointly 
and ſeverally bound, the actions againſt them 
could not be diſcharged unleſs the condition 
of the recognizance was performed, vi. that 
the defendant ſhould pay what was recovered, 
or ſurrender himſelf to the Fleet. Calvera . 
& Ur. v. Pinhero, Mich. 12 G. 2. Prat. 


Reg. C. P. 88. Barnes 76, 77. 


Of Declarations. 


HE next thing the plaintiff's attorney 
T has to do, is to prepare his declaration: 


And note, That if the Action be in CSunmonitus 
and attachia- 
Debt, Account, "9 
Detinue, Annuity, or 
Covenant, Replitvin, 


It muſt be ſaid in the Declaration, the de- 
fendant was ſummoned to anſwer, Se. 


If the action be in 


Caſe Trover, or 
Treſpaſs, Ejettment, 


Then the declaration is, that the defendant 


was attached to anſwer, &c. 


On a common Clauſum fregit, the plaintiff On a Clauſum 
may declare in any county, or for any cauſe eit may d.. 
Y e in any Y» y chars tv any 


of 
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connty, er for of action, for that proceſs is only to bring 
any action. the party into court. Pract. Reg. C. P. 136, 
138. Kep. and Caſ. of Pratt. C. P. 7. 
75 3 On a Clauſum fregit with an Acetiam in 
. debt, caſe, or any other action, the plaintiff 
an Acetiam. may declare in any county, or for any cauſe 
of action whatſocver, but then he will loſe 
his bail. Rep. and Caſ. of Pragt. C. P. 58. 
Pratt. Reg. C. P. 137. 

Plaintiff ſhall looſe his bail, when he 
declares differently from his writ, as for in- 
ſtance, if he ſues out a writ in his own right, 
and declares as executor, the court will va- 
cate and diſcharge the bail, and order plain- 
tiff to accept of a common appearance, 
3 Wilſ. 61. 


On a Precipe Tn a Precipe quod reddat in debt the plain- 
quod reddat 


tiff. can declare in no other action but debt, 

mu, declare in x ' 

abt, except it except he deliver a declaration by the by, and 

Ze by the by. in that caſe he mult firſt deliver a declaration 
in the original action. IA. ib. 


7h; tikeonan On an attachment of privilege de placito 


attachment of 


ee debiti, the plaintiff cannot declare in caſe, or 


for any cauſe of action but debt, unleſs the 
declaration be delivered by the by, and in that 
caſe the plaintiff muſt firſt declare in debt, 
for an attachment of privilege is in the nature 
of a ſpecial original. 
On declaratim Tf an action be brought by baron and feme, 
3 and a declaration be delivered, in that action, 
Band can't d. the huſband cannot thereupon deliver a decla- 
clare by the by ration by the by at his own ſuit. 
at hisewnſuit. A declaration by the by cannot be regularly 
Declaration & delivered after the term in which the writ was 


the by awvhcn to a bl 
be delivered. TCStUT able. 
When 
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When you have drawn the declaration, for Of delivering 
your aſſiſtance, wherein you may have recourſe n Ae. 
to the following precedents, you ingroſs a 
copy of it on treble penny ſtamped paper, and 
deliver it to the defendant's attorney, who 
muſt pay you for the ſame at the rate of 4 d. 
per ſheer, (reckoning ſcventy- two words to a 
ſheet) beſides the King's duty, and eight- 
pence for filing his warrant of attorney, and 
then you give a rule for the defendant to 
plead, with the ſecondary of that prothonota- 
ry with whom you enter your proce:dings ; 
for this rule you pay 15. 10 d. viz. 15. 64. 
for the king's duty, and 44. to the ſecondary 
fur the rule. 

Notice to plead given' to defendant, after 
delivery. of declaration without ſuch notice, 
was held good, though not given at time of 
delivery of declaration, or endorſed thereon, 

2 Wilſ. 137. 

Where the defendant's attorney, after a di- Of a:livering 
ligent inquiry could not be found, it hath been 4eclarativn 
held ſufficient to leave the declaration in the —_ Mer 
office, and to give notice thereof to the de- 4? 
fendznt himſelf. Pref. Reg. GEE 126. found, 
Where neither the defendant nor his attorney 
can be found, the court on application will 
order notice, c. in the office to be good, un- 

leſs the bail, if any, ſhew cauſe to the con- 

trary. Barnes 308. 

Before the plaintiff's attorney can ſign Plea te be d- 
judgment, he mult by note in writing demand 74-44 in 

a plea of the defendant's attorney, except. 


where the plaintifF has entered an appearance 
tor 
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for che defendant. Notice in the office, Mich. 
1 Geo. 2. 
Plaintiff ba, Upon proceſs returfiable the firſt, or any 
7 other return of a term, the plaintiff has time 
| por mig to the end of the next enſuing term to deliver 
declaratim. his declaration to the defendant's attorney, or 
to leave the ſame in the 'office; and the de- 
Defendant af fendant's attorney (having entered his appear- 
ter ſecond term ance) may, at the end of the enſuing term, or 
b Alas in four days after, give a rule for the plaintiff 
Declaration to to declare, and having demanded a declara- 
be demanded in tion by note in writing of the plaintiff's attor- 
writing. ney, may at any time in the vacation of ſuch 
enſuing term, after the rule for declaring is 
And for want Out, ſign his Non prof. for want of a declara- | 
there Non tion, and not afterwards; and the plaintiff 
prof. te be ſhall not, without leave of the court, have any 
— longer time to declare than as aforeſaid, other 
than the time limited by the defendant's rule. 
Hil. 9 Anne. | 
Declaratim to On a rule given to declare, a declaration 
8 was demanded of the attorney in the country, 
a > by his own agreement, but the Now prof. 
try attorney, figned for want of a declaration was beld to 
be irregular, for the declaration ſhould have 
been demanded of the agent in town. Prad. 


Reg. C. P. 124. Barnes 311. 


In bere norule, Where the defendant at the end of the ſe- 
e plaintiff. cond term does not give a rule for the plains 
bai til, the, riff to declare, the plaintiff has till the effvin- 
the 3d — to day of the third term to deliver or file bis de- 
declare. claration. Rep. and Caſes of Prati, C. P. 12. 


Prat. Reg. C, P. 121. 
FRA Afﬀeer 
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After Super ſedeas ordered for want of plain- 
tilf's proceeding to judgment within three 
terms after declaration, and before defendant 
could be diſcharged, fame plaintiff cauſed 
him to be charged with a new declaratian, 
which court held regular, being for a differ- 
ent cauſe of action. Barnes 502. 

It has been held, that the plaintiff has Plirif hos 
two terms to declare in, after bail is put in s terms 10 
and perfected. Pract. Reg. C. P. 121. 2 

W here a copy of a proceſs is ſerved on Pail complete. 

8 HEhere the 
any defendant, and an appearance is entered iti 
for ſuca defendant by the plaintiff's attorney, appears for 
purſuant to the late act“ for preventing fri- e defendant. 
volous and vexatious arreſts, the plaintiff's 
attorney ſhall leave a copy of che declaration 
in the oftice, and give notice thereof to the 
detendant, by delivering an Exgliſb notice 
written in a ſecretary-hand to ſuch defendant, 4 notice left 
or by leaving the fame at his laſt or moſt uſual 2 at bil 
place of abode, ſignify ing the nature of ſuch 1 oY 
action, at whole ſuit it is proſecuted, and in 
whoſe office ſuch declaration is left; and from Oeclaratien 
the time of giving ſuch notice ſuch declara- // delivered 
tion thall be deemed well delivered to ſuch „ 
defendant. Mich. 1 Geo. 2. 

And in caſe ſuch defendant, after ſuch no- And if aff 
tice given, ſhall not plead by the time the , may 
rule tor pleading is out, the plaintiff in ſuch 3 
caſe miy ſign his judgment (a rule to plead 


a l | ther calling 
being firſt given) without any other or far- fo a plea, 


Declaration to 
be left in the 


office, 


® 12 Geo. c. 29. perpetuated by 21 Cee, 2. c. 3. 
7 \ 
Vor . K ther 
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ther calling for a plea. Same rule, See Tit. 
Inquiry, | 
Where the W here the defendant fails to enter his ap- 
Maintiff ap, pearance, and the plaintiff enters it for him, 
pears for th? he may proceed according to the above rule, 


acf. he m 
eee tho? the defendant may have employed an at- 


taking notice torney to appear and plead for him, and have 
any attorney given the plaintiff notice of it, and the plain- 


_ are tiff need not call on ſuch attorney for a plea. 
. ge, Rep. and Caſ. of Praft. C. P. 50, 116. Barnes 
249, 250. Io 
IWhen the dif. On all proceſs returnable the firſt, ſecond 
Hall plead in or third return of any term, if the plaintiff 
four ah. 8 declares in London or Middleſex, and the de- 
fendant lives within twenty miles of London, 
When decl. may the defendant ſhall plead within four days 
be delivered de after ſuch declaration delivered, with notice 
bene eſſe. to plead accordingly ; without any impar- 
lance. Mich. 3 Geo. 2. Trin. 8 Geo. 3. | 
When the df, And in caſe the plaintiff declares in any 
has eight days other county, or the defendant lives above 
time 10 plead. twenty miles from London, the defendant ſhall 
lead within eight days ter the declaration 
delivered with notice to plead, without im- 
parlance; and in default of pleading as afore- 


— — 


The four or Though by the word after in the above rules they 
eight days 19 ſeem to exclude the day of the delivery of the declaration, 
plead are whe conſtruction of them muſt be governed by the rule to 
mcluſive, and plead, which is incluſive cf the day on which it is given. 
the notice may And therefore if a declaration be left in the office de bene 
be giwen e on the firſt day of a term, notice thereof may be gi- 
accordingly. ven on the ſame day to plead within the firſt four days of 

the term, (or firſt eight days of the term, if the defendant 

has eight days to plead) and not ſay within the firſt four 


(or eight) days after the declaration delivered. 
ſaid, 


— 
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ſaid, the plaintiff may ſign his judgment, 
and all ſuch declarations may be delivered 
de bene eſſe. Same rules. 

And all declarations in London and Middle. Such declara- 
ſex delivered purſuant to the above rule, on 7% 0 be 
proceſs returnable the firſt or ſecond return en a 
of any term, where the defendant lives within dee Vw 
twenty miles of London, ſhall be delivered. 
with notice to plead to ſuch action within four 
days after ſuch declaration delivered ; and all 
declarations where the plaintiff declares in 
any other county, or the defendant lives 
about twenty miles from London, ſhall be 
delivered with notice to plead within eight 
days after ſuch declaration delivered. Paſch, 

3 Geo. 2. 

The plaintiff may deliver a declaration de Peel. may be 
bene eſſe, before the time the defendant has to deiivered de 
put in bail, or enter a common appearance, bene cllebe/ore 
is expired, but not afterwards. _ 

Ny or appearance 
It ſeems a doubt, whether notice of a de- expired. 
claration being filed is neceſſary, where bail 
is put in. See 3 Will. 147. 

Held that delivering a declaration, after eker de- 
the time for putting ip ball is expired, as a claration de 
declaration de bene ce, is no waiver of the bene eſſe, and 
exception to bail; but demanding a plea f7**"x | 

. ro thereon, will 
thereupon is a waiver of the exception; it is 3. alver of 
admitting the defendant to be in court, and excrprion to 
In a condition to plead. T7in. 16 C 17 bail. 

Geo. 2. C. B. Lifter v. Wainhouſe. Barnes 92. | 
In an action which requires only a com- On declaration 
= 8 , : declaration be deli- = vans ally”. 
vered de bene eſſe, the plaintiff can't ſign judge cont 
ment for we of of a es 3 eee 


— Repearance 
R 2 | defen- catered. 
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defendant had to enter his appearance is ex- 
pired; as ſuppoſe the capias is returnable 
OZab. Hilar. and a declaration is left in the 
office de bene eſſe on the 23d of January, and 
notice and a rule to plead 1s given the ſame 
day, the rule will be out on the 26th, but 
as the detendant has eight days to appear, 
excluſive of the return-day, the plaintiff can't 
ſign judgment for want of a plea, till the 
29th of January, and then an appearance mull 
be firſt entered, either by the defendant or 
the plaintiff for him. 
Irdiiſement on Where a declaration is left in the office de 
ae "A de gene ® eſſe, there ſhould be an indorſement on 
tit, lignify ing that it is left conditionally, or de 
bene eſſe. Barnes 257. | 
Decl. to be To have a plea the ſame term, the declara- 
delivered four tion ſhould be delivered four days (excluſive 
8 of the day of the delivery) before the end of 
of the term, the term. | 
All decharations and pleadings muſt be de- 
livered, and all demands thereof, and all no- 
tices given, before nine of the clock in the 
evening. Mich. 9 Geo. 2. „„ 
Diel. d liver A copy of a declaration deliyered to the 
to def. his at- defendant, his attorney being known, is a bad 


torney being delivery of the declaration. 
known, is bad, 


—_— ” 


* But on the court's looking into the general rules of 
Mich. 3 Geo. 2. and EA. 3 Geo. 2. they held that it was 
not neceſſaty to indorſe notice to plead on tke declaration 
where it is fi ed de bene e, and notice thereof given to 
cefendant. Barnes 303. 


If 
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If the attorney be not known, the declara- 
tion may be left in the ofñce, and notice given 
to the defendant. Barnes 308. Sce Id. 235. 
Where a country attorney is concerned for Muß be dh. 
the defendant, the declaration or notice of ved the 


its being left in the office (as the caſe ſhall 2 and xo! 
the to be country 


be) mutt be given to the agent, and not the ,1,,,,, 
country attorney, but where the declaration Barnes 306. 
has been accepted in the country, and Oyer of 

the bond demanded and given there, and a 

ples demanded there, the court has refuſed to 

ſet aſide the judgment for want of a plea, 

the defendant having agreed to this method 

of proceeding- by accepting the declaration, 

Sc. in the country. | 

The declaration is only well delivered from h 
the time of notice, and therefore if notice of o/y are/l geli- 
the declaration be given after the rule to plead wrred from che 
is given, it is irregular. Praf. Reg. C. P. bine notice. 
131. Rep.& Caf. Pratt. C. P. 111. Barnes 
304. 

If ſuch defendant has eight days to plead, Ne to plead 
and the declaration be delivered with notice /» /-ur day: 
to plead in four days, it is irregular, though 1 1 1 
judgment be not ſigned till the eight are ex- ee. 
pired. Barnes 302, 303. Pratt. Reg. C. P. 

135. 

Iwo declarations, one againſt huſband 
2nd wife, and the other againſt wife only, 
cannot be conſolidated. 2 Wife. 227. 

On a motion to let aſide judgment, for i nerd ver 
that the notice of the declaration mentioned, j+ reh rhe 
that the declaration was for goods fold and «1. diclaras 
telvered, and materials found, whereas there ten. 
was a Count in the declaration for money 

| K 3 lent 
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FHregularity 
in delivering 
geclar ation to 
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lent, which was not mentioned in the notice, 


Upon reading the rule of court, which is, that 
the plaintiff ſhall give notice of the nature of 
the action, the notice was held to be good; 
and it was ſaid, that it is not neceſſary to ſet 
forth the whole declaration. Turner, admi- 
niſtrator, v. Bourns, Paſch. 2 Geo. 2. Pradl, 
Keg. C. P. 132. | 

And it was held, that it is only neceſſary 
to ſet forth the nature of the action, as in debt 
or in cale, without mentioning for what, for 
that will appear by the declaration itſelf. Ski 
againſt Gwinel, Paſch. 5 Geo. 2. Pratt. Reg. 
C. P. 133. Barnes 299. S. P. 

But where the notice was a declaration is 
an action of treſpaſs on the caſe without further 
deſcription, it was held inſufficient ; the intent 
of the rule being that the defendant ſhould 
know what he was fued for. Actions in the 
caſe for contracts, and for torts are widely 
different; on ſeveral undertakings and pro- 
miſes, or at leaſt on promiſe ſhould have been 
added. Hil, 29 Geo. 2. Taylor againſt Oxley, 
Barnes 498. 2 Wilſ. 84. 

If there be any irregularity in the delivery 
or notice of the declaration, the defendant 


be complained muſt apply to the court two days before the 


of tao days 


day appointed for executing the writ of in- 


before execu- quiry. Pratt. Reg. C. P. 127. 

Declaration under peculiar circumſtances 
amended on payment of coſts, and terms put 
on defendant, tho? leave to withdraw decla- 
ratiop, and declare de novo refuſed. Barnes 
25, 26. 


ting inguir ys 


Prece- 
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Precedents of Declarations. 


In the Common Pleas. - 


{a) Eaſter Term in the ſeventeenth year 
of the reign of king George the third, 


Middleſex, P F. late of Veſtminſter in the On a bond, 
135 wit. * ſaid county of Midaleſex, 
doctor of phyſic, (5) otherwiſe called P. F. de 
paroch. ſandti Martini in Prat. Weſtmonaſterii, 
Medicine Doctor, was ſummoned to anſwer 
J. II. of a plea, that he render to him ſeventy 
pounds which he oweth to him, and unjuſtly 
detaineth, and ſo forth. And wherefore the 
ſaid F. by A. B. his attorney faith, that where- 
as the ſaid P. on the nineteenth day of April 
which was in the year of our Lord one thou- 
ſand ſeven hundred and fifty-eighat, at Yeſt- 
minſter aforeſaid in the county of Midale- 
ſex aforeſaid, by his certain writing obliga- 
tory acknowledged himſelf ro be bound to 
the ſaid F. in the aforeſaid ſum of ſeventy 
pounds, to be paid to the ſaid F. when he the 
| laid P. ſhould be thereunto required, Never- 
theleſs the ſaid P. although often required, 
hath not paid the ſaid ſeventy pounds to the 


pn INS 


(a) Title of declaration made agrecable to truth of 
fact. 2 ilſ. 256. 
(5) As to the Alias dif. Vide antea fo. 80. 


K 4 ſaid 


Oy a Mutu- 
ados. 
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ſaid J. but hath hitherto refuled, and ſtill doth 
reſuſe to pay the ſame to him; wheretore the 
ſaid 7. ſaith that he is injured, and hath Ca- 
mage to the value of twenty pounds; and 
thercof he bringetk ſuit, and fo forth. And 
he bringeth here into court the aforeſaid wii— 
ting, which teſtifieth the ſaid debt in form 
aforeſaid, the dare whereof is the day and year 
above-men:ioned, and ſo forth. 


In the Common Pleas. 


Michaelmas Term in the A 


year of ting Gecrge the third. 
* $. late of Lond: n, eſq; was 


40 C ſummoned to aniwer K. F. 
gent. of a ple a, that he render to him 501. 
which he ov ety him, and unjuſtly detaineth, 
Sc. Any wiereupon the ſaid R. F. by L. 
K. hi: Sent ſaich, that whercas the {aid 
N. S. On tas | day of in 
the year of our Lord one thoutand ſeven hun- 
dred ani! [1ty- _ at London aforclaid in 
the pariſn of St. Mary le Be in the ward ef 
Cheap, berron ed of the ſaid R. F. the ſaid 
30 l. to be paid to the fad K. J. when he the 
aid W. d. ſnduld he thereunto required z yet 
the ſaid J. S. although often required, hath 
not yet paid the ſaid 301. to the faid R. F. 
but hath hitherto int rely refuſcd, and (till 
dioth refule, to pay him the ſame; where fore 

„ laith, that he is injured, and 
has 


- © 


1 
; 
tlie 1410 i 7 
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has damage to the value of 204. and theteof 
he bringeth ſuit, Sc. „ 


You ſeldom declare in debt for money bor- 
rowed, but where judgment for a debt with- 
our bond is confeſſed by virtue of a warrant 
of attorney, but declare in caſe on an Inde- 
bitatus ejjumpfit. | | 


In the Common Pleas, 


Hilary Term in the ſeventeenth year 


of the reign of king 1 the 
third. 
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Middleſ- X, T. 7. late of Weſtminſter in the Indebi-atus 
4% Wil. 5 county of Middleſex, dealer aſſumpfit for 
in coals, was attached to anſwer T. D. in a *g ent. 


plea of treſpaſs on the caſe : And whereupon 
the ſaid T. D. by ZL. R. his attorney com- 
plaineth, that whereas the ſaid 7. T. on the 
firſt day of January in the year of our Lord 
ore thouſand ſeven hundred and fifty: ſeven, 
at the pariſh of St. Clement Danes in the 
county of Middleſex, was indebted to the 
ſaid 7. D. in the ſum of 100 J. lawful mo- 
ney of Great Britain, for the like ſum of 
money before thar time lent by the faid T. D. 
to the ſaid 7. T. at his ſpecial inſtance and 
requeſt, and being ſo indebted, he the ſaid 
T. J. in conſideration thereof, atterwards, that 
is to ſay, on the ſame day and year aforeſaid, 
at the pariſh aforeſaid in the county aforeſaid, 
undencok, and then and there faithfully pro- 


miſcd 
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miſed the ſaid T. D. that he the ſaid T. T. would 

well and truly pay the faid 100. to the ſaid 

T. D. when he the ſaid T. T. ſhould be there- 
Breach. unto afterwards requeſted : Nevertheleſs the 
ſaid T. T. not at all regarding his ſaid pro- 

miſe and undertaking ſo made in form afore- 

faid, but contriving and fraudulently intend- 

ing craftily and ſubtilly to deceive and defraud 

the ſaid 7. D. in this behalf hath not paid 

the ſaid ſum of money, or any part thereof, to 

the ſaid T. D. (al:hough to pay the ſame to 

the ſaid T. D. he the ſaid 7. T. afterwards, 

that is to ſay, on the ſame day and year 

aforeſaid, at the pariſh aforeſaid, in the coun- 

ty aforeſaid, was requeſted by the ſaid T. D.) 

but the ſaid 7. T. hath hitherto intirely refuſ- 

ed, and ſtill doth refuſe, to pay the fame, to 

the ſaid T. D. to the damage of the ſaid 

T. D. of 120/. And thereof he bringeth 


ſuit, Sc. 
As before, to For that whereas the ſaid 
Indebitatus O. B. on the day of 
— hs |. year of his preſent majeſty's 


money h 

7 i reign at the pariſh of 

the plaintiff's in the county of Middleſex, was indebted to 

275 the ſaid S. A. in 30 l. lawful money of Great 
Britain, for ſo much money by the ſaid O. 
B. before that time had and received to the 
uſe of the ſaid S. 4. and being ſo indebted, 
he the faid O. B. in conſideration thereof, af- 
terwards, that is to ſay, on the ſame day and 
year aforeſaid, at the pariſh aforeſaid in the 


county aforeſaid, undertook, and then a 
| there 
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there faithfully promiſed the ſaid S. #. that 
he the ſaid O. B. would well and truly pay 
the ſaid 30 J. to the ſaid S. A. when he the 
ſaid O. B. ſhould be thereunto afterwards re- 
queſted : Nevertheleſs, &c. as before, 
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As before, to — For that whereas the ſaid Indebitatus 


F. M. on the day of 

in the year of his preſent majeſty's 
reign, at the pariſh of in the 
county of was indebted to 


the ſaid C. M. in 20 l. lawful money of Great 
Britain, for ſo much money by the ſaid C. 
for the uſe of the ſaid T. and at his ſpecial 
inſtance and requeſt before that time paid, laid 
out and expended, and being ſo indebted, he 
the ſaid T. afterwards, that is to ſay, on the 
fame day and year aforefaid, at the pariſh 
aforeſaid in the county aforeſaid, undertook, 
and then there faithfully promiſed the faid C, 
that he the ſaid T. would well and truly pay 
the ſaid 20 J. to the ſaid C. when he the ſaid 
T. ſhould be thereunto afterwards requeſted: 
Nevertheleſs, &c. 


In the Common Pleas. 


Eafter Term in the ſeventeenth year 
of king George the third. 


Eondon, T M. late of London, merchant, 
4% wit, © * was attached to anſwer J. S. in 
a plra of treſpaſs on the caſe: And whereup- 


on the ſaid J. S. by M. C. his attorney com- 
| plaineth, 


aſſumpfit for 


On an inland 
billofexchangs 
by the drawer 
againſ? the 
drawer. 


Lilly's Ent. 
44» 55» 90. 
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plaineth, that whereas the ſaid T. M. on the 
17th-day of May in the year of our Lord 
1763, at London in the pariſh of St. Mary Le 
Bow in the ward of Cheap (he being then a 
perſon trading, merchandizing, and uſing 
commerce at London aforeſaid) according to 
the uſage and cuſtom of merchants from 
the time to the contrary whereof the memo- 
ry of man is not, made his certain firſt bil] 
of exchange in writing ſubicribed with his 
own hand, bearing date the fame day and year 
aforeſaid, and directed the ſaid bill of ex- 
change to one J. H. (the ſaid F. H. then being 
a perſon trading, merchandizing, and uſing 
commerce to foreign parts, namely, at ) 
by which faid bill of exchange the laid T. MM. 
required the ſaid J. II. twenty-one days after 
ſight thereot, to pay his ſaid firit bill of ex- 
change to the ſaid J. 8. (by the name of 7. 
S, merchant at Londen) or order, 1121. 55, 
value of him, with or without, advice from 
the ſaid T. M. which ſaid bill of exchange af. 
terwards, that is to ſay, on the 15th day of 
May in the year of our Lord aforeſaid, at 
aforeſaid, was ſhewn to the ſaid 

H. for his acceptance thereof, and the ſaid 


J. H. did not accept the ſaid bill, but then 


and there refuſed to accept the ſame, of which 
the ſaid T. M. afterwards, that is to ſay, on 
the fitteenih day of June in the year of our 
Lord laſt mentioned, at London atoreſaid in 
the pariſh and ward aforeſaid, had notice, and 
by reaſon of the premiſſes, and alſo accord- 
ing to the uſage and cuſtom of merchant-, 
he the ſaid T, . was and became liable to 


Par 


o 


in the Court of Common Pleas. 


pay unto the faid J. S. the ſaid ſum of 1121. 
55, in the ſaid bill of exchange mentioned 
and being ſo liable, he the ſaid 7. M. after- 
wards, that is to ſay, on the ſame day and 
year laſt mentioned, at London aforeſaid in 
the pariſh and ward aforeſaid, undertook, 
and to the ſaid 7. S. then and there faithfully 
romiſed, that he the ſaid T. M. would well 
and faithfully pay and ſatisfy to the ſaid J. 
§. the ſaid 112 J. 5s. in the ſaid bill of ex- 
change mentioned : Nevertheleſs, &c. 
It is uſual and neceſſary to lay diverſe 
counts in one declaration, where the plaintiff 
hath various demands againſt the defendant, 
as on a promiſſory note, tor goods fold, mo- 
ney lent, Sc. and even where he hath but 
one demand ; as, ſuppoſe for goods fold and 
delivered, it will be proper to lay two counts, 
as an Indebitalus aſſumpſit, and a Quantum 
velebant, whereupon it he fails of proving 
the price agreed on, he may prevail,on the 
YJuantum valebant upon proving the delivery 
of the gcocs, and the value of them at thar 
time; and as to the promiſe in ſuch caſes 
there is no occalion to prove it; the law im- 
plics it upon proof of the deht. 


In the Common Pleas. 
Hilary Term in the ſeventeenth year 
of the reign of king George the 
p third. wa : 


Middleſex, 
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C. late bf the pariſh of St. On a pre 


to wit. 1 Andrew, Holbourn, in the / Note. 


county of Mi., druggiſt, was attached 


19 
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to anſwer S. N. of a plea of treſpaſs on the 
caſe : And whereupon the ſaid S. N. by L. 
R. his attorney complaineth, that whereas 
the ſaid R. G. on the tenth day of Decem. 
ber in the ſeventh year of his preſent ma- 
jeſty's reign, at Weſtminſter in the county of 
Middleſex, made his note in writing ſubſcribed 
with his own hand, commonly called a pro- 
miſſory note, bearing date the ſame day and 
year, by which faid note the ſaid R. G. pro- 
miſed to pay to the ſaid S. N. or his order, 
ten days after the date of the ſaid note, the 
ſum of fifty pounds, for value received by 
him the ſaid R. G. By reaſon whereof, and 
alſo by force of the ſtatute in ſuch caſes made | 
and pfovided, the ſaid R. G. became liable 
to pay to the ſaid S. N. the ſaid ſum of 500. 
in the ſaid note mentioned, according to the 
tenor and effect of the ſaid note; and being 
ſo liable, he the ſaid R. G. in conſideration 
thereof, afterwards, that is to ſay, on the 
ſame day and year afoteſaid, at Weſtminſier 
aforeſaid in the county aforeſaid, undertook, 
and then and there faithfully promiſed the 
ſaid S. N. that he the ſaid R. G. would well 
and truly pay to the ſaid S. N. the ſaid 300. 
in the ſaid note mentioned, according to the 
Indebitatus tenor and effect of the ſaid note. And where- 
aſſompſit for gs alſo the ſaid N. G. afterwards, that is to 
goed: fold and ſay, on the firſt of Farnary in the year afore- 
deliver ed, : f 2 6 
fſaid, at Weſtminſter aforeſaid in the county 
aforeſaid, was indebted to the ſaid S. N. in 
100 l. of lawful money of Great Britain, for 
diverſe goods, wares and merchandizes, by 
the 


4 
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the ſaid (c) S. N. before that time fold and 
delivered to the ſaid R. G. at his ſpecial in- 
ſtance and requeſt; and being ſo oO 

he the ſaid R. G. in conſideration there 
afterwards, that is to ſay, on the day and 

ear laſt above mentioned, at Weſtminſter 
aforeſaid in the county aforeſaid, undertook, 

and then and there faithfully promiſed the 

ſaid S. N. that he the ſaid BR. G. would 

well and truly pay the ſaid 100 l. to the ſaid 

S. N. when he the ſaid &. G. ſhould be there- 

unto requeſted. And whereas alſo afterwards, . e 
that is to ſay, on the day and year laſt above © n 
mentioned, at Weſftminfter aforeſaid in the 
county aforeſaid, in conſideration that the 

ſaid S. N. had before that time ſold and de- 
livered ro the ſaid R. G. at his like ſpecial 
inſtance and requeſt, diverſe other goods, 

wares and merchandizes, he the ſaid R. G. 
undertook, and then and there faithfully pro- 

iſed the ſaid S. N. that he the ſaid R. G. 
would, when he ſhould be thereunto requeſt- 

ed, well and truly pay to the ſaid S. N. ſo 

much money as the goods, wares and mer- 
chandizes laſt above mentioned were at the 

time of the ſale and delivery thereof rea- 
ſonably worth. And the ſaid S. N. in fact 


— _ — 


(e) Aﬀer verdict where the defendant's name is pM 
in the declaration, inſtead of the plaintiff's name, as for 
inſtance, ** by rhe ſaid R. G. before that time ſold and 
delivered to the ſaid R. G. inſtead of the ſaid S. N.“ 
the court will reject the defendant's name, as being ſur- 
pluſage. 3 Vi. Rep. 43. Com. Rep. 557. S. P. See 
Skin 591. Sid. 135. Stat, 16 & 17 Car. II. chap. 8. 
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ſaith, that the goods, wares and merchan- 
dizes laſt above "mentioned were, at the time 
of the ſale and delivery thereof, reaſonably 
worth other 1091. of like lawful money of 
Great britain, that is to ſay, at Wejtminfier 
aforeſaid in the county aforeſaid, whereof 
the ſaid R. G. afterwards, that is to jay, on 
the ſame day and year laſt above mentioned, 
there had notice. And whereas ao the {aid 
R. G. aiterwards, that is to ſay, on the day 
and year laſt above mentioned, at WYejrm:n- 
ter, aforelaid in the county aforeſaid, ac- 
counted together with the ſaid 8. N. con- 
cerning. diverſe other ſums of money before 
that time due, and unpaid by the ſaid &. G. 
to the ſaid S. N. and the faid R. G. Was 
upon the ſaid account then and there foun! 
in arrear to the faid S. NM. in 76 J. 125. 64. 
of like lawful money of Great Britain; and 
the ſaid R. G. being ſo found in arrear, in 
confideration thereof afterwards, that is to 
ſay, on the day and year laſt above mention- 
ed, at Weſtminſter aforeſaid in the county 
aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid F. N. that he the 
ſaid R. G. would well and truly pay the ſaid 
261. 125. 64. to the ſaid S. N. when he the 
ſaid R. G. ſhould be thereunto requeſted: 
Nevertheleſs the ſaid K. G. not at all regard- 
ing his ſaid ſeveral promiſes and undert. kings 
ſo made aforeſaid in form aforclaid, but con- 
triving and fraudulently intending craftily 
and ſubtilly to deceive and defraud the ſaid 
S. N. in this behalf, hath not paid to the laid 
S. N. the ſaid ſeveral ſums of money, or any 
0 * 


in theCourt of Common Pleas. 

of them, or any part thereof, (although to 
pay the ſame to the ſaid S. N. he the ſaid R. 
G. afterwards, that 1s to ſay, on the ſame 
day and year laſt above mentioned at Jeſt- 
minſter aforeſaid in the county aforeſaid, was 
requeſted by the ſaid S. N.) but the ſaid R. G. 
hath hitherto intirely refuſed, and ſtill doth 
refuſe to pay the ſame to the ſaid S. N. to 
the damage of the ſaid S. N. of 200 J. and 
thereof he bringeth ſuit, &c. 


It is ſaid, that in an Infmul computaſſet the 
plaintiff muſt in his declaration lay the very 
day of the account, and the ſum agreed 
upon by both parties to be due. 


In the Common Pleas, 


Hilary Term in the ſeventeenth year 


of the reign of king George the 
thir d. 
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Middleſex, L, K. late of Weſtminſter in the Indebitatus 


to wit. 


county of Middleſex, widow, aſſumpfit for 


was attached to anſwer J. B. eſq; of a plea of gat 1g 7 


treſpaſs upon the caſe, &c. and whereupon 
the ſaid J. by S. H. his attorney complain- 
eth, that whereas the ſaid L. on the firſt 
day of January in the year of our Lord one 
thouſand ſeven, hundred and fifty-ſeven, at 
Weſtminſter aforeſaid, was indebted to the ſaid 
J. in the ſum of eight pounds and fifteen 
ſhillings of lawful money of Great Britain, 
for the uſe, occupation and enjoyment of one 

Vor, I. we meſſuage, 


houſe. 
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meſſuage, with the appurtenances, of the 

ſaid J. ſituate, ſtanding and being in Weſt 

minſter aforeſaid, for a Jong ſpace of time 

then paſt, that is to ſay, for the ſpace of one 

quarter of a year then paſt, by the ſaid L. by 

the permiſſion of the ſaid F. and by, from 

: and under the ſaid F. at the ſpecial inſtance 
and requeſt of the ſaid L. had and enjoyed, 

and being ſo indebted, ſhe the ſaid L. in con- 

ſideration thereof, afterwards, that is to ſay, 

on the ſame day and year aforeſaid, at Weſt- 

minſter aforeſaid, undertook, and to the ſaid 

J. then and there faithfully promiſed to pay 

to him the ſaid ſum of money, when ſhe the 

ſaid L. ſhould be thereunto afterwards re- 

1 Quantum me- quired: And whereas alſo the ſaid L. after- 
1 uit He. wards, that is to ſay, on the ſame day and 
year aforeſaid, at Weſtminſter aforeſaid, in 
conſideration that the ſaid 7. at the ſpecial 

inſtance and requeſt of the ſaid L. had per- 

mitted and ſuffered the ſaid L. to have, occu- 

Py, poſſeſs and enjoy a certain other meſſu- 

age, with the appurtenances, of the ſaid 7, 

ſituate, ſtanding and being in Weſtminſter 

aforeſaid, for a long ſpace of time then paſt, 

that is to ſay, for the ſpace of one quarter of 

a year then paſt, undertook, and to the ſaid 

J. then and there faithfully promiſed to pay 

to him ſo much money as he had reaſonably 

delerved to have from the ſaid L. for the 

ſame; and the ſaid J. in fact ſaith, that he 

had reaſonably deſerved to have from the ſaid 

L. for the ſame, another ſum of eight pounds 

and fifteen ſhillings of like lawful money, 

that is to lay, at Weſtminſicr aforeſaid, where 

0 


C 
i 
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of the ſaid L. afterwards, that is to ſay, on 
the ſame day and year aforeſaid at Veſtminſter 
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aforeſaid had notice: And whereas alſo the ſaid Indebitatus 
L. afterwards, that is to ſay, on the ſame aſſumpfit. for 


day and year aforeſaid at Weſtminſter aforeſaid, 
was indebted to the ſaid J. in the further 
ſum of ten pounds of like lawful money, for 
the like ſum of money by the ſaid F. before 
that rime, at the ſpecial inſtance and requelt 
of the ſaid L. and to the uſe of the ſaid J. 
paid, laid out and expended; and being ſo 
indebted, ſhe the ſaid L. afterwards, that is 
to ſay, on the ſame day and year aforeſaid, 
at Weſiminſter aforeſaid, in conſideration 
thereof undertook, and then and there faith- 
fully promiſed the ſaid J. that ſhe would well 
and truly content and pay him the ſaid ten 
pounds laſt mentioned, when afterwards ſhe 


money laid outs 


the ſaid L. ſhould be thereto required: Ne- Brcach. 


vertbeleſs the faid L. not regarding her ſaid 
ſeveral promiſes and undertakings ſo made as 
aforeſaid, but contriving and fraudulently in- 
tending to deceive and defraud the ſaid 7. in 
this behalf, hath not paid to him the ſaid ſeveral 
ſums of money, or any of them, or any part 
thereof, although to pay the ſame to him the 
ſaid J. ſhe the ſaid L. afterwards, that is to 
ſay, on the ſame day and year aforeſaid, at 
Weſtminſter aforeſaid, was requelled by the 
lad 7. but the ſaid L. to pay the ſame to 
him, hath hitherto refuſed, and doth yet re- 
tule, to the damage of the ſaid J. of ten 
pounds; And thereof he brinceth ſuit, Cc. 


L 2 In 
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In the Common Pleas. 


Eaſter Term in the ſeventeenth year 
of the reign of king George the 
third, 


Indeb. aff. for London, T, H. late of London, woollen- 
ao 1 and * draper, was attached to anſwer 
N J. B. of a plea of treſpaſs on the caſe; and 
whereupon the ſaid J. B. by J. V. his at- 
torney complaineth, that whereas the ſaid V. 
H. on the twenty-firſt day of February in the 
ſeventh year of his preſent majeſty's reign, 
at Landon in the pariſh of St. Mary Le Bow 
in the ward of Cheap, was indebted to the 
jaid J. B. in gol. of lawful money of Great! 
Britain, as well for work before that time 
done and performed by the ſaid J. B. for the 
laid . II. at his ſpecial inſtance and requeſt, 
as for divers materials and neceſſary things 
uſed in and about the ſaid work before that 
time found and provided by the ſaid F. B. et 
the like ſpecial inſtance and requeſt of the 
aid J. II. And the ſaid V. H. being ſo in- 
debted, in conſideration thereof, afterwards, 
that is to ſay, on the ſame day and year afore- 
laid, at Lenden aforeſaid, in the pariſh and 
ward ajorelaid,. undertook, and then and 
there faichfully promiled the faid J. B. that 
he the laid I/. Ii. would well and truly pay 
the faid 20/7. to the faid J. B. when he the 
zaid /i. Ii. ſhould be thereunto required : 
Onantum me- An, cheregs Ojo afterwards, that is to ſay, 
uit cg. On Lig lame day and year aforeſaid, at Lon- 


don 
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don in the pariſh and ward aforeſaid, in con- 
ſideration that the ſaid 7. B. had before that 
time done and performed other work for the 
ſaid Y.-H. at his like ſpecial inſtance and re- 
queſt, and had found and provided, at the 
like ſpecial inſtance and requeſt of the ſaid 
W. H. diverſe other materials and neceſſary 
things uſed in and about the ſaid laſt men- 
tioned work, he the ſaid . H. undertook, 
and then and there faithfully promiſed the 
ſaid J. B. that he the ſaid V. H. would, when 
he ſhould .be thereunto required, well and 
truly pay to the ſaid J. B. ſo much money as 
he therefore reaſonably deſerved to have: 
And the ſaid F. B. in fact faith, that he did there- 
fore reaſonably deſerve to have of the faid . 
H. other 301. of like lawful money of Great 
Britain, that is to ſay, at London aforeſaid in 
the pariſh ani ward aforeſaid, whereof the 
ſaid V. H. afterwards, that is to ſay, on the 
ſame day and year aforelaid, there had no- 
tice : Nevertheleſs, &c. 


In the Common Pleas. 


Hilary Term in the fixteenth year of 
the reign of king George the 
third, 


Southampton, If S. late of Creudall in the For wet re- 
to wit, ſaid county of Southamp- pairing 
| ton, yeoman, was attached to anſwer K. D. Hences. 
in a plea of treſpaſs on the caſe, and where- 
L 3 upon 
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upon the ſaid R. D. by J. L. his attorney 
complaineth, That * the ſaid R. D. 
on the firſt day of October in the ſixth year of 
his preſent majeſty's reign, was ſciſed, and is 
{till ſeiſcd in his demeſne as of fec, of and in 
one cloſe called the kitchen- garden, ſituate, 
lying and being in Croudall aforeſaid in the 
ſaid county of Southampton, to which ſaid 
cloſe called the kitchen- garden, another cloſe 
in the poſſeſſion, tenure or occupation of the 
ſaid J. S. called the hop- garden, at Croudall 
aforeſaid in the ſaid county of Southampton, 
lieth next and contiguous adjuineth, between 
which ſaid cloſe of the laid K. D. called the 
kitchen-garden, and the ſaid cloſe in the te- 
nure or occupation of the ſaid 7. S. called the 
hop-garden, there is now, and time out of 
mind hath been, certain pales or fences, which 

art and divide the ſaid cloſes the one from 
the other. And whereas the ſaid J. S. and all 
occupiers and poſſeſſors of the ſaid cloſe call- 
ed the hop- garden, for the time being, time 
out of mind were uſed and accuſtomed and 

ought to make, repair and amend the ſaid 
pales, and fences between the ſaid cloſe of the 
aid R. D. called the kitchen garden, and the 
{aid cloſe of the ſaid J. F. called the hop-gar- 
den, with all neceſſary reparations and amend- 
ments, as often as need ſhould be or require, 
leſt any cattle out of the ſaid cloſe called the 
hop-garden into the faid cloſe called the 


 Kkitchen-garden ſhould eſcape and enter, and 


do damage there: Nevertheleſ the ſaid J. S. 
not ignorant of the premiſſes, but contriving 


and fraudulently intending the ſaid KR. D. in 


this 


in the Court of Common Pleas. 


this behalf unjuſtly to damnify, and to de- 
rive him of the whole benefit, profit and 
advantage of the ſaid cloſe called the kitchen- 
garden, afterwards, 10 wit, on the ſaid firſt 
day of October in the ſaid ſixth year of his 
preſent majeſty's reign, and from thence to 
the firſt day of Januaty in the ſaid ſixth year 
of his ſaid preſent majeſty's reign, the pales 
and fences ſeparating and dividing the ſaid cloſe 
called the kitchen-garden, and the ſaid cloſe 
called the hop-garden one from the other as 
aforeſaid, permitted to remain and continue 
ruinous, broken, and in decay for want of re- 
pairing the ſame ; by means whereof the cattle, 
hogs and ſheep of the ſaid J. S. and of di- 
verſe other perſons to the ſaid R. D. unknown, 
on the laid firſt day of OFober, and on ſeve- 
ral days and times between the ſaid firlt 
day of October and the ſaid firſt day of 
January in the ſaid ſixth year of his ſaid 
preſent majeſty's reign, out of the ſaid cloſe 
of the ſaid 7. S. called the hop-garden, into 
the ſaid cloſe of the ſaid R. D. called the 
kitchen-garden, broke and entered, and the 
graſs, corn, barley, beans, peaſe, turnips, car- 
rots and cabvages, there then lately growing 
and being, to the value of nine pounds and 
nineteen ſhillings, eat, trod down, and con- 
ſumed ; by means whereof the ſaid R. D. the 
whole benefit, profit and advantage of his 
ſaid cloſe called the kitchen- garden, for all 
that time, zo wit, from the ſaid firſt day of 
OZ04er in the ſaid ſixth year of his ſaid preſent 
majeſty's reign to the ſaid firſt day of January 
in the laid fixch year of his ſaid preſent ma- 
L 4 jeſty's 
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5 7. eſpaſs 8 
Breaking 
; plaintiff®s 
cloſe, &c. 
Andrews's 


Rep. 21, 284. 
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jeſty's reign, wholly loſt and was deprived of; 


whereupon the ſaid R. D. faith, that he is 
wronged, and hath damage to the value of 
nine pounds and nineteen ſhillings; And 


therefore he bringeth ſuit, &c. 


Southampton, T IF. late of Chriſt-Church in 
* the county of Southampton, 

gentleman, was attached to anſwer J. P. of a 
lea, wherefore with force and arms he broke 
the cloſe of the ſaid J. P. at L. in the county 
aforeſaid, and his graſs and herbs, to the va- 
lue of 20 l. there lately growing, with certain 
cattle grazed, trampled on and conſumed, 
and did him other injuries, to the great da- 
mage of the ſaid F. P. and againſt the peace 
of our lord the preſent king; and whereupon 
the ſaid F. P. by J. G. his attorney complain- 
eth, that the ſaid 7. /. on the firſt day of 
June in the ſixth year of his preſent ma- 
jeſty's reign, with force and arms, &c. broke 
the cloſe of the ſaid J. P. at L. in the county 
aforeſaid, and the graſs, corn, barley, beans, 
peaſe, turnips, carrots and cabbages, to the 
value of 10/7. there then lately growing, with 
certain cattle, that is to ſay, with horſes, 
oxen, cows, hogs and ſheep, grazed, trampled 
on and conſumed, and other injuries, &c. to 
the great damage, c. and againſt the peace, 
Sc. and whereupon the laid J. P. ſauth that 
he is injured, and hath damage to the value 
of twenty pounds; And thereof he bringeth 


ſuit, Sc. 
Ia 


* 
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In the Common Pleas. 


Michaelmas Term in the ſeventeenth 
year of king George the third. 


Middleſex, Sf M. late, of, Sc. was attached 4faze. 
to wit. to anſwer J. H. of a plea, 
wherefore with force and arms he aſſaulted 
the ſaid J. H. at Weſtminſter in the county of 
Middleſex, and beat, wounded and ill- treated 
him, ſo that his life was deſpaired of, and 
other injuries did to him, to the great da- 
mage ot the ſaid J. H. and againſt the peace 
of our lord the preſent. king, &c. And 
whereupon the ſaid F. H. by F. C. his attor- 
ney, complaineth, that the ſaid J. M. on the 
day of in the 
year of his preſent majeſty's reign, with force 
of arms, that is to ſay, with ſwords, ſtaves 
and knives, aſſaulted the faid J. H. at Weſt- 
minſter in the county of Middleſex, and beat, 
wounded, and treated him ill, ſo that his life 
was deſpaired of ; and other injuries, &c. to 
the great damage, Fc. and againſt the peace, 
Sc. wherefore the ſaid J. H. ſaith, that he is 
injured, and hath damage to the value of 300. 
And thereof he bringeth ſuit, &c. 


— 


Surrey, ff J. late of, Cc. brewer, was at- Trover. 
to wit. J * tached to anſwer W. B. of a plea 
of treſpaſs. on the caſe ; and whereupon the 
ſaid W. B. by L. R. his attorney complain- 


eth, that whereas the ſaid J. B. on the _ 
ay 
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day of December in the ſeventh year of his 
preſent majeſty's reign, at Kingſton in the 
county of $#rry, was poſſeſſed of the follow- 
ing goods and chattels, that is to ſay [Here in- 
fert the goods] to the value of ore hundred 
pounds, as of his own proper goods and chat- 
tels; and being ſo thereof poſſeſſed the ſaid 
I. B. caſually Tolt the ſaid goods and chattels 
out of his hands and poſſellion; which ſaid 
goods and chatteis afterwards, to wit, on the 
faid tenth day of December in the ſeventh 
year aforeſaid, at King/ion aforeſaid in the 
county aforeſaid, came by finding to the 
hands and poſton of the 1:4 F. T. Never- 
theleſs the ſaid F. TJ. knowing the ſaid goods 
and chattels to be the goods and chattels of 
the laid V. B. and to him of right to belong 


and appertain, yet contriving "and fraudu- 


Jently intending craftily and ſubtilly to deceive 
and defraud the ſaid V. B. of tue ſaid goods 
and chattels, hath not delivered the ſaid 
goods and chattels to the ſaid /. B. (altho? 
often required) but afterwards, that is to ſay, 
on the tenth day of Jarnary in the ſeventh 
year aforeſaid, at Ring ton atoreſaid in the 
county aforeſaid, converted the ſaid goods 
and chattels to his own proper uſe, to the da- 
mage of the ſaid V/. B. of 2001. And there- 
ot he bringeth ſuit, &c., 


A count cannot be added to a declaration 
after the ſecond term of the delivery or filing 
thereof in the oflice, Barnes 500. 


See 


in the Court of Common Pleas. 
See further precedents among the plead- 


ings at the end of the book, &c. 
Money, &c. brought into court. 
HE intent and conſequence of bringin 


money into court, will appear by the 
following rule. 


In the Common Pleas. 


Michaelmas Term in the ſeventeenth 
year of king George the third, 


F Againſt R. Wedneſday the 28th of No. Rule for pay- 
* vember. It is ordered, That the defen- ing money inte 
dant ſhall pay to the plaintiff, or to his at- © 


torney, ten pounds, together with coſts to be 
taxed by Mr. prothonotary Cooke, if the 
plaintiff will accept thereof, and that there- 
upon all further proceedings in this action 
ſhall be ſtayed; but if the plaintiff will not 
accept thereof, the defendant ſhall immedi- 
ately bring the ſaid ten pounds into this court, 
and plead the general iſſue; and if upon the 
trial of the iſſue between the ſaid parties the 
plaintiff ſhall become nonſuit, or the jury 
ſhall not aſſeſs damages to the plaintiff ex- 
ceeding the ſaid ten pounds, then the plain- 
tiff ſhall have no colts, but ſhall pay to the 
defendant, or to his at:orney, colts to be tax- 


ed by the ſaid prothonotary z which colts 
| ſaall 
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ſhall be paid out of the money ſo brought in- 

to court, if ſufficient for that purpoſe, and 
the reſidue, if any, ſhall be paid to the plain- 
tiff. But if the money ſo paid into court be 
not ſufficient to pay the ſaid coſts, the defi- 
ciency ſhall be made good by the plaintiff, 
But if upon the trial of the ſaid iſſue the jury 
ſhall aſſeſs damages to the plaintiff exceeding 
the ſaid ten pounds, then judgment ſhall be 
entered for the plaintiff upon the verdict with 
coſts, and the plaintiff ſhall have the ſaid ten 
pounds out of court towards ſatisfaction of 
ſuch judgment, and may take out execution 
for the reſidue. 


Entered on the motion of By the court, 
ſerjeant Agar for the | 
defendant. 


Maney wt to Where the plaintiff is an executor or ad- 

be brought into miniſtrator, money may not be brought into 
court where . D 

the plaintiff is court; See Barnes 280, 286. Prad. R. C. 

an executor or p. 250. but as the reaſon given is, that an 

edminiſirator. executor or adminiſtrator is not by law to pay 

coſts, And Barnes 287, and Prat. Reg. 

C. P. 249. All ſeem contra. Therefore 

guære, Whether money may not be brought 

into court, if the action brought by the ex- 

ecutor or adminiſtrator be ſuch an action as 

he might have brought in his own tight, 

and in which he need not have named him- 

ſelf executor or adminiſtrator; for in ſuch 

an action he will be liable to pay coſts on a 


nonſuit, or the like, 
Un 
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In debt for rent money may be brought in- May iu debt 
to court. Barnes 280. Praf. Reg. C. P. for rent. 
257. 
jn replevin and avowry for rent the plain- In replevin. 
tiff was allowed to bring money into court. 


In covenant, in which the breach was aſ- 7: covenan-, 
ſigned in a ſum certain, viz. 11 J. for not fir 4 ſum cer- 
drefling corn, leave was given to bring in the“ 

117. upon the common rule. Hil. 15 Geo. 2. 
C. B. Walnouth v. Hougbton, Barnes 284. 

In debt on a bond, conditioned for good 7» det en a 
behaviour and paying money, motion for bend aerice. 
leave to bring in the money and plead per- 
formance to the reſt of the condition denied. 

Hil. 18 Geo. 2. C. B. Atkins v. Taylor, Barnes 
285. 

In debt for the penalty of a charter- party, 4»d# dibe 
motion to bring in the money denied. Paſ. n @ cbarter- 
19 Geo. 2. C. B. Yeoman v. Roſs, Id. ib, Fah. 

In debt on a bond conditioned for the per- Aud in ub. 
formance of covenants in a leaſe, and breach en a bnd for 
aſſigned for non-payment of 10/7. for half a 27-7 a of 
year's rent, the like motion denied. Hil. 22. Fr en 
_ 2. C. B. Wright v. Beningion, Barnes ſun certain. 
280. 

In trover, goods not being ponderous have Trevi. 
been allowed to be brought into court; this 
is diſcretionary in the court, and where they 
have been ponderous, the plaintiff has been 
ordered to ſhew cauſe why he ſhould not ac- 
cept them. Barnes 281. Prad. Reg. C. P. 

260. Rep. and Caſ. of Pract. C. P. 130. 

The court will not give the cefendant li. P 

berty to bring money into court on fome 2 ſhall net brirg 
\ | 1 
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money in to the counts in the declaration, and demur to 
fart, and de. the reſt; for the reaſon of making the rule 
ads Alles, for bringing money into court, is to prevent 
= vexation, and make an'end of the cauſe. 
Pract. Reg. C. P. 256. 
In an action for meſne profits after reco- 
very in ejectment, defendant ſhall not pay 
money into court. 2 WVilſ. 115. 
But leave ta But the court gave leave to bring 5. 85. 
bring in noney into court upon the common rule, with re- 
as to ſome Aſpect to the 7th and 8th counts, there being 
counts, and Q counts in the declaration, and as to the reſt 
ere plead the general iſſue, the ſtatute of limi- 
pleas to the . . 
relt. tations and a ſet-off. Trin. 21 & 22 Geo. 2. 
C. B. Hellier v. Hallet, adminiſtratrix. Barnes 
286. Leave to plead bankruptcy to the 
count, and to bring in money on the com- 
mon rule, and plead the general iſſue to the 
other counts. Paſ. 16 Geo. 2. C. B. Hall v. 
Lane, Barnes 350. | 
To bring in Leave granted to bring money in on the 
money, and common rule, and plead plene adminiſtravit, 
7% pen? and the general iſſue to the whole. Hil. 2 3 
adminiitravit, | 
and the gene- Geg. 2. C. B. Auſlin v. Roſs, executor. 
ral i//ue to the Barnes 287. 
whole. It has been ſaid the defendant may be ad- 
i ”— 5 , mitted to bring money into court after the 
ney" rvle to plead is our, but not after he has 
pleaded, without the plaintiff's conſent. 
Barnes 281, But Hil. 29 Geo. 2. between Phil- 
lips and Barker, leave was given to withdraw 
the general iſſue, to bring 425. into court 
and plead the ſame again on taking notice of 
trial tor ſitting after term, no delay having 
becn occaſioned by the defendant's having 


omitted 
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omitted to bring the money in before plea 
pleaded. Barnes 289. 

If a regular judgment be ſet aſide on pay- Nor after a 
ment of coſts, pleading an ifſuable plea, &c, a, judg- 
the defendant ſhall not have leave to bring ment ſet aſide. 
money into court. Barnes 281. Prat, 

Reg. C. 85, 262. 8 

The defendant had brought money into 7% plaintif 
court on the common rule; the plaintiff , de. 
would not accept the money, but proceeded pang oweag 
to trial, and upon the trial was nonſuited; 2 Jack. : 
and the defendant moved in the treaſury, that 
in regard the plaintiff was out of court by 
the nonſuit, he might have the money back, 
and produced the Poſfea. The judges on con- 
ſideration were of opinion, that the defen- 
dant by bringing the money into court had 
admitted the plaintiff to be intitjed to it at all 
events, and that therefore the defendant could 
not have the money back again: Afterwards Os'a nw ac: 
the plaintiff brought a new action, and the % leave for 
court made a rule, that the plaintiff might Gs 
have the money if he thought fit; but if not, uy: let it; 
that it ſhould remain in court on the com- lie on the 
mon rule in the new action. Lane v. Will common rule. 
kinſon, Mich, 1. Geo. 1. Prad. Reg. C. P. 

250. Rep. and Caf. of Pract. C. P. 36. 

The like reſolution, and leave for the de- The /ike, and 
fendant to bring in more money on a new {*4v* ve bring 
action being brought. Dickenſon v. Tallwin, „ , 9 
Trin. 3 Geo. 2. Pratt. Reg. C. P. 252. But gion. 
ſee the rule antea, 

Where the plaintiff has refuſed the money PlaintiF ad. 


and proceeded, the court has admitted him mirzed ta rake ' 


to take the money out of court on paying the d money, tie 
defen- 
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bad refuſed it, defendant his coſts ſubſequent to the bringing 
and proceeded. the money into court. Barnes 280, 282. ö 
The judgment was arreſted, and conſe- 
— 2 quently 8 — payable on either ſide; the 
to be paid io court ordered 20 l. brought into court by the 
plaintiff. defendant to be paid to the plaintiff. Paſ. 
16 Geo. 2, C. B. Fiſher v. Kitchingman, 
Barnes 28 4. 
Plaintif*s a- On the common rule 37 /. being paid into 
zorney paid bis court, the plaintiff proceeded to trial and re- 
bill out of mo- . 
ney breaght covered a greater ſum, and afterwards be- 
into court, came a bankrupt, the aſſignees moved to have 
the 377. paid to them; but the plaintiff's 
attorney inſiſting, that as he had been the 
means of obtaining the verdict, he ought to 
be firſt paid his bill of coſts, it was ordered 
that his bill ſnould be taxed, and that what 
was due to him ſhould be paid out of the 
371. and the reſidue to the aſſignees. Trin. 
27, 28 Geo. 2. C. B. Owſton v. Obrian, Barnes 
145. 
What fum on 5. or under may be brought in on a mo- 
a treeſury tion in the treaſury, 
motion, Rule abſolute for leave to withdraw plea 
of general iſſue, on payment of coſts, pay 
21. 25. into court, on common rule, and 
plead the ſame plea again; the defendant 
raking notice of trial for the ſitting after 
term in Midale/ex ; the court obſerved, that 
no delay had been occaſioned to plaintiff, by 
defendant's omitting to bring money into 
court, before plca pleaded. Barnes 269, 
2 | 


As 
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As to laying of attioms, and changing the 
Venue, 


LL real and mixed actions, as waſte, 7,c4} a dies. 
Ejefittone firme, Sc. are local, and muſt 
be laid in the county where the land lies; and 
actions of treſpaſs Quare clauſum fregit muſt 
be laid in the county where the wrong was 
done. 

Actions of debt, detinue, aſſault, annuity, Tran/tory 
account, &c. are tranſitory, and may be laid ent. 
in any county where the plaintiff pleaſeth. 

But by a rule of this court, actions upon Ca,, rrr/pr/, 
the cafe, treſpaſs for goods, aſſault or im- er in- 
priſonment, ariſing in any Eugliſo county, 1/97", 12 
are to be laid in their proper counties, unleſs, ** 7 5 
they ariſe where the juſtices of Ny prizes ſel- counties, un- 
dom come. And becaule treſpals or trover 4%, &c. 
for goods, battery, impriſonment and ſlander ,, . * 
mult needs be notorious in what county they ;,, cet ef 
ariſe, the attorney knowingly laying them ergaß, &c. 
out of their proper county (unleſs in the caſes /-rign 
before expreſſed, or ſuch other cauſe as ſhall 7 4 = I 
be allowed by a judge of the court) ſhall be 2 . 
ſeverely puniſhed. Mich. 1654. miſhed, 

In a tranſitory action, before the defendant Venue ,,., be 
has pleaded, on motion and affidavit made, c. b;fore 
(That the plaintiff *s cauſe of action (if any) 7-02, en moticn 
aroſe in the county of A. and not in the coun. 424 affidavit, 
ty of B. as laid in the declaration, or Lie- 
where out of the county of A.) the court will 
change the Venue to the proper county; and Defendant 7 
the qefendant muſt plead to the new action P44: 6./-re, 


Vor. I. M a3 


! 
a 
] 
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Venue may be as he ſhould have done to the former without 
3 delay; and the Venue may be changed in 
Lion tbis manner though the defendant comes in 
rbe exigent. ON the exigent. Same rule. 
Venue c-: The defendant cannot move to change Ve- 
be changed muse in any action, until his appearance be en- 
_— tred. Paſ. 24 Car. 2. 
__ Any defendant may move to change the 
y move t0 
change te Venue at any time before plea pleaded, in all 
Venue at any ſuch actions where the Venue may be changed 
time before by the courſe of this court, notwithſtanding 
plea, ſuch detendant may have applied for and ob- 
tained further time to plead before ſuch mo- 
tion made. Mich. 16 Geo. 2. 
Net a plea The defendants having put in their plea, 
Hall be no after a rule for ſhewing caute why the Venue 
waiver of ſhould not be changed, and before it was 
OP for made abſolute; the court held, that the put- 
Venue ting in the plea by inadvertency was no wal- 
ver of the rule, and gave the defendants leave 
to withdraw their plea on payment of coſts, 
and made the rule for changing the Venue ab- 
{olute. Trin, 24 S 25 Geo. 2. C. B. Herbert 
v. Flower et al. in trover. Barnes 360. 
Rules Ni/ for changing the Venue from 
London into Eſſex were diſcharged; the de- 
fendant on obtaining a judge's order for time 
to plead having conſented to rejoin gratis, and 
to take notice for trial at the ſitting after 
term in London; for though an order for 
time to plead is generally no reaſon againſt 
changing the Venue, yet if the defendant's at- 
torney will conſent to take notice of trial in 
the county where the action is laid, that con- 
ſent ſhall bind him; if the judge had known 
the 
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the defendant's intention of moving to change 
the Venue, he would have made his order 
without prejudice to ſuch motion. Trin. 28 
Geo. 2. Hunter againſt Gray, and Smith againſt 
Gray, Barnes 493. 

Action on the caſe on a cuſtom of the bo- Venue cheng- 
rough of Leiceſter, for exefciſing the trade of 4 S _—_ 
a watch-maker there, not being a freeman. , 4. 
The Venue was changed from London to Lei- iſual affida- 
ceſterſbire, without the uſual affidavits. Note; vit. 
there is a commiſſion of goal-delivery every 
aſſiſes for this borough, but no commiſſion of 
Nifi prius. Trin. 19 & 20 Geo. 2. C. B. 

Mayor, Sc. of Leiceſter v. Green, Barnes 

492. | 
"If it be moved the laſt day of the term, Nee 7e be no- 
the court will not make a rule; for the plain- er 
tiff has no time to ſhew cauſe. Pract. Reg. % Y beim. 
i, 427; 

But if the declaration be delivered fo Unr/;, &c. 
late, that the plaintiff cannot move before 
the laſt day of term, he may move it then, 

Barnes 489. | 

The Venue may not be changed from a The Venue noe 
county at large to a city and county, as from “ & charged 
the county of Middleſex to the county of the © #99 
city of York. Barnes 477. TI 

But the Venue has been changed from a Except Lon- 
county at large into London, Id. ib, don. 

It may be changed from one city and coun- pu; may from 
ty to another city and county, as from the ore city ard 
city of Norw«h to the city of London. Pract. <ounty to an- 
Reg. C. P. 429. ww 

The court will not change the Venue into a Nr to be 
county palatine, as from AMidal:fex to Lanca- charged into a 
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county pala= ſhire. Rep. and Caſ. of Pract. C. P. g1. Barnes 
. 478, 488. Pra8. Reg. C. P. 428, 429. 
Of changing The Venue cannot be changed into Hull, 
the Venue in- Canterbury, c. becauſe it is not known 
1 when an aſſiſe will be held there; nor into 
affixes are the city of Worceſter or Glouceſter, out of the 
ſeldom held, or county at large, becauſe the aſſiſes for the ci- 
lut once a ty and the county at large are held at the 
yours ſame place. In Eafter or Trinity term, the 
4 Venue may be changed into a city or county 
where the aſſiſes are held but once a year, as 
Briſtol, Cumberland, Sc. In Michaclmas and 
Hilary term there is no certain rule, but the 
court ſhould change the Venue then, if it can 
be done without manifeſt inconvenience. 
Nor in an ac- The court will not change the Venue in an 
tion of Scan- action of Scandalum (a) magnalum, nor where 
delum mag. the plaintiff ſues on a bond, or other ſpe- 
natum, ron . 

a bond or pro Cialty, nor on a bill (5) of exchange or pro- 
miſſory note. miſſory (c) note. See Rep. and Caf. of Prat. 
C. P. 119. Pratt. Reg. C. P. 317. 

But where there is a declaration on a note 
with other counts, as for goods ſold and de- 
livered, Sc. the court will change the Ve- 

nue, unleſs the plaintiff will undertake, at the 
peril of a nonſuit, to give evidence on the 


promiſſory note. See Barnes 491, 492. 


1—— — 
— 


(a) Rep. and Caf. of Pract. C. P. 132. Prad. Reg. 
C. P. 417. Barnes 482. (5) 2 Barnes 491. (c) Pra. 
Reg. C P. 417, 418. Barnes 480, 483, 485. Rep. 
and Caf, Prad. C. P. 152. 
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If a ſerjeant 2 at law, or an (e) attorney, 7 2 
be plaintiff, and ſues by Capias, and not by 7 ©7979, 
ms privilege, the Venue may be changed, , V. Ty 
for he has thereby waived his privilege, and may be chang- 
is to be conſidered only as a common perſon. ez. 

Action retained in Middleſex, on motion to 
change the Venue into Worceſterſbire, in right 
of plaintiff's privilege as an attorney, though 
attachment was not Te. out of Middleſex. 

Barnes 493. 

If an attorney be defendant, his privilege An attorney 
alone is not a ſufficient cauſe to change the 4:f*ndant not 
Venue. Rep. and Caf. of Praf. C. P. 135. 3 
Pratt. Reg. C. P. 419. Barnes 482. _ b = 

Venue changed from Middleſex to Monmouth 


ſhire. Barnes 493. 


Pleas. 


F the defendant anſwers the plaintiff's de- Plas. 
claration, it 1s either by plea or demurrer, 

of both which there are two ſorts, general 

and ſpecial. 

A general plea, commonly called the ge- General. 
neral iſſue, is a conciſe direct anſwer to the 
declaration. | 

A ſpecial plea contains ſome particular Special. 
matter, either by way of excuſe, juſtification, 
or the like. 


(4) Rep. and Caf. Pract. C. P. 145, Prad, Reg. 
C. P. 420. Barnes 346. (e) Rep. and Caf. of Pract. 
C. P. 132. Prat. Reg. C. P. 419. Barnes 479, 


480. 
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General iſſues. 


Non eftfac- And the ſaid P. by L. R. his attorney co- 
tum a meth and defendeth the wrong and injury, 
on a bend. hen, Ec. and ſaith, that he ought not to 
be charged with the ſaid debt by virtue of 
the ſaid writing, becauſe he faith, that that 
writing is not his deed; and of this he put- 
teth himſelf upon the country. 
Non eſt fac- The ſame as before, only, inſtead of the 
tum te a bill word writing, ſay bill. The like of an in- 
or indent. qenture, mutatis mutandis, 
Non eſt fac- And the ſaid J. P. by J. B. his attorney, 
tum teſtatotis. ometh and defendeth the wrong and injury, 
10 co 120. When, Ec. and ſaith, that he ought not to 
be charged with the ſaid debt by virtue of 
the ſaid writing, becauſe he ſaith, that the 
ſaid writing is not the deed of the ſaid V. P. 
and of this he putteth himſelf upon the 
country. | 
Nil debet. And the ſaid R. by M. S. his attorney co- 
meth and defendeth the wrong and injury, 
when, c. and faith, that he doth not owe to 
the ſaid H. the ſaid 100. or any part thereof, 
in manner and form as the ſaid H. hath above 
declared againſt him; and of this he putteth 
himſelf upon the country. 
Ni debet'in And the ſaid H. by J. B. his attorney co- 
debt qui tam. meth and defendeth the wrong and injury, 
Lii'y's Entries Vhen, Ec. and faith, that he the ſaid I. 
9 doth not owe to our ſaid lowd the king, and 
to the ſaid J. B. who as well, Sc. the ſaid 
400 J. or any part thereof, in manner and 
form as the ſaid F. who as well, Sc. hath 
above 
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above declared againſt him; and of this he 
utteth himſelf upon the country. 

And the ſaid C. D. by E. F. his attorney Non detinet 
cometh and defendeth the wrong and injury, 7 _ _ 
when, Sc. and faith, that he doth not de- Lilly's Enties 
tain from the ſaid A. B. the ſaid thirty pounds 215. 
nor any part thereof, in manner and form as 
the ſaid A. B. above complaineth againſt him; 
and of this he putteth himſelf upon the 
country, | 

And the ſaid C. by K. P. his attorney co- Non aſſump- 
meth and defendeth the force and injury, fit. 
when, Sc. and ſaith, that he did not under- 
take in manner and form as the ſaid G. above 
complaineth againſt him; and of this he put- 
tech himſelf upon the country. 

And the ſaid A. B. and C. D. by E. B. Non aſſumpſit 
their attorney, come and defend the force euer. 
and injury, when, Sc. and ſay, that the ſaid 
J. V. | the leſlator] in his life-time did not 
undertake in manner and form as the faid R. 
above complaineth againſt them; and of this 
they put themſelves upon the country. 

And the ſaid T. V. by J. S. his attorney Nor guilty in 
cometh and defendeth the force and injury, . 
when, Sc. and faith, that he is not guilty of 
the premiſſes above laid to his charge, as the 
ſaid H. above complaineth againſt him; and 
of this he putteth himſelf upon the country. 

And ſaith, that he is not guilty of the ſaid In rrgaf. 
treſpaſs, as, Sc. (ut ſupra). 

And faith, that he is not guilty of the ſaid I» ui. 
treſpaſs and aſſault, as, &c. 
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Non aſſumpſit 
Intra ſex au- 
nos. 


Replication, 


R. joinder. 
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The replication to each of theſe general iſ- 


ſues is this; and the ſaid D. doth fo likewiſe, 
i, e. Iikewiſe puts himſelf upon the country. 


Special pleas. 


And the ſaid I. by J. C. his attorney co- 
meth and defendeth the force and injury, 
when, Sc. and ſaith, that the ſaid E. ought 
not to have her ſaid action therefore againſt 
him, becauſe he ſaith, that he did not under- 
take at any time within ſix years next before 
the day of * ſuing forth the original writ of 
the ſaid E. in manner and form, as the ſaid 
E. above complaineth againſt him; and this 
he is ready to verify: Wherefore he prayeth 


Judgment, whether the ſaid E, ought to have 


her ſaid action therefore againſt him, &c. 
And the ſaid E. ſaith, that ſhe by any 
thing before all:dged ought not to be barred 
from having her laid action againſt the ſaid 
I. becaute the ſaith, that the ſaid . at ſome 
time within ſix years next before the day of 
ſuing forth the original writ of the ſaid E. 
undertook in manner and form, as the ſaid 
E. above complaineth againſt him; and this 
ſhe prayeth may be inquired of by the coun- 
try; and the ſaid W. doth fo likewiſe, &c. 


* Tf at the ſuit of an attorney ſay, ſuing forth the ſaid 
crit of privilege, —1t againit an attorney tay, exhibiting 
ihe {cid bill, 


And 
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And the ſaid S. by K. M. his attorney, co- Actio non 
meth and defendeth the force and injury, ⁊cerevit infra 
when, Sc. and faith, that the ſaid V. ought * 
not to have his ſaid action againſt him, be- 
cauſe he ſaith the ſaid ſeveral cauſes of action 
did not accrue, nor did any of them accrue 
to the ſaid J. within ſix years next before the 
day of the obtaining the original writ of him 
the ſaid /. and this he is ready to verify: 
Wherefore he prayeth judgment if the ſaid 
V. ought to have his ſaid action thereof 
againſt him the ſaid S. 

And the ſaid J. faith, that he by any Replication. 
thing above alledged ought not to be barred 
from having his action aforeſaid againſt him 
the ſaid S. becauſe he ſaith, that the ſaid ſe- 
veral cauſes of action did accrue to the ſaid 
S. within ſix years next before the day of ob- 
taining the original writ of him the ſaid S. 
to wit, on the aforeſaid 12th day of Auguſt 
in the year of our Lord 1758, at the pariſh 
aforeſaid in the county aforeſaid ; and this he 
prayeth may be inquired of by the country; 
and the aforeſaid S. doth ſo likewiſe, Sc. Rejoinder. 

And the ſaid J. by Fe V. his attorney co- Son aſſauli 
meth and defendeth the force and injury, 4eme/ze. 
when, Sc. and as to the coming with force 
and arms, and whatever is againſt the peace 
of our now lord the king, the ſaid T. faith, 
that he is not guilty thereof; and of this he 
putteth himſelf upon the country; and the 

F ſaid R. doth ſo likewiſe, Sc. And as to the 
reſidue of the ſaid treſpaſs above ſuppoſed to 
be done, the ſaid T. ſaith, that the faid R. 
ought not to have or maintain his ſaid action 

thereof 
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thereof againſt him, becauſe he ſaith, that the 
ſaid R. at the time in which the ſaid treſpaſs 
is above ſuppoſed to be done at L. in the 
county aforeſaid, with force and arms, Sc. 
aſſaulted the ſaid T. and then and there 
would have · beaten, wounded, and evilly 
treated the ſaid T. if he the ſaid T. had not 
then and there immediately defended himſelf 
againſt the ſaid R. by which the ſaid T. then 
and there defended himſelf againſt the ſaid R. 
and ſo the ſaid T. faith, if any damage or hurt 
then and there happened to the ſaid R. it was 
from the aſſault of the ſaid R. and in defence 
of the ſaid 7. and this the ſaid T. is ready to 
verify: Wherefore he prayeth judgment, if 
the ſaid R. ought to have or maintain his ſaid 
action againſt him, c. ö 
And the ſaid R. faith, that he by any thing 
by the ſaid T. above by pleading alledged 
ought not to be precluded from having his 
ſaid action againſt the ſaid 7. for the reſidue 
of the treſpaſs, becauſe he ſaith, that the ſaid 
T. on the day and year above mentioned, 
at L. aforeſaid in the county aforeſaid, of 
his proper injury, without the cauſe by the 
ſaid T. above by pleading alledged, aſſaulted 
the ſaid R. and beat, wounded and evilly 
treated him in manner and form as the ſaid 
R, above complaineth thereof againſt the ſaid 
T. And this he prayeth may be inquired of 
by the country; and the ſaid T. doth fo like- 
wiſe, &c. Therefore as well to try the ſaid 
iflue, as the ſaid other iſſue above joined be- 
tween the ſaid parties, the ſheriff is com- 

manded, Cc. 
And 
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And the ſaid R. J. G. and A. by T. F. their Ju/fifcation 


SM — a l 
attorney come and defend the force and inju- _— oh 5 


ry, when, Sc. and as to the coming with 
force and arms, and alſo the whole treſpaſs 
aforeſaid, except the aſſault and impriſon- 
ment aforeſaid, they ſay they are Not guilty 
thereof ; and of this they put themſelves upon 
the country; and the faid N. doth fo like- 
wiſe; and as to the reſt of the treſpaſs afore- 
ſaid above ſuppoſed to be done, they the ſaid 


R. J. G. and A. ſay, That the ſaid N. ought Mis faed aut 
not to have his ſaid action thereupon againſt / B. R. 
them, becauſe they ſay that before the ſaid ou the 
time in which that aſſault and impriſonment* . 


is ſuppoſed to be done, to wit, in the term 
of St. Hilary in the year, Cc. one A. 
B. duly ſued out of the court of our lord the 
king, before the king himſelf, (the ſaid court 
then being at Weſtminſter in the county of 
Middleſex ) a certain writ of our ſaid lord the 
king of Latitat againſt the ſaid N. by the 
name of F. N. gent. and againſt J. E. J. C. 
and J. C. in the ſaid writ alſo named, di- 


rected to the then ſheriff of the county of Direced to 
Devon; by which ſaid writ the ſaid ſhe- eri of 


riff of the ſaid county of Devon was com- 
manded to take the ſaid N. F. J. E. F. 
C. and J. C. if they ſhould be found in his 
bailiwick, and to keep them ſafely, ſo that he 
might have their bodies before our ſaid lord 
the king at Weſtminſter, on Monday next af- 
ter the morrow of the Aſcenſion of our Lord 
then next enſuing, to anſwer the ſaid A. B. 
in a plea of treſpaſs, and allo to a bill of the 
ſaid A. againſt the ſaid V. for 60 J. of debt, 

according 
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according to the cuſtom of the court of our 
ſaid lord the king, before the king himſelf 


Writ delivere; to be exhibited ; which ſaid writ afterwards, 
to the ſheriff. and before the return thereof, to wit, on the 


Warrant 
thereupon to 
defendants. 


By wirtue 
ewhereof they 
arreſted the 


plainti F. 


ninth day of May in the — year, Cc. the 
ſaid A. B. at S. aforeſaid delivered to one Sir 
E.S. bart. then ſheriff of the ſaid county of 
D. to be executed in due form of law. By 
virtue of which ſaid writ, the ſaid Sir E. 6. 
then ſheriff of the county aforeſaid afterwards, 
to wit, on the day of ——in the — year 
aforeſaid, and before the return of the ſaid 
writ, at S. aforeſaid made his certain warrant 
in writing, ſealed with the ſeal of his office, 
directed to the ſaid K. J. G. and B. and to 
one R. E. by which ſaid warrant the ſaid then 
ſneriff, on the behalf of our lord the king, 
commanded the ſaid R. J. G. B. and R. and 
each of them, that they ſhould take the ſaid 
N. F. if he ſhould be found in his bailiwick, 
and that, Sc. ſo that the ſaid ſheriff might 
have his body before our ſaid lord the king 
at Weſtminſter, on the ſaid Monday next after 
the morrow of the Aſcenſion of our Lord, to 
anſwer the ſaid A. B. of the plea and bill afore- 
ſaid, which ſaid warrant afterwards, to wit, 
on the ſaid day of — in the — year 
aforeſaid, at S. aforeſaid, was delivered to 
the ſaid R. J. G. and B. to be executed ac- 
cording to law; by virtue of which ſaid war- 
rant they the ſaid R. J. G. and B. afterwards, 
and before the return of the ſaid writ, to wit, 
on the——day of ——in the ——year afore- 
ſaid, at S. aforeſaid, took and arreſted the 
ſaid N. F. and then and there had him in 
4 their 
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their cuſtody by virtue of the ſaid warrant, 

and detained the ſaid N. as it was lawful for 

them to do, by the time in the ſaid declara- 

tion above ſpecified, which ſaid taking and 

arreſting the ſaid N. in form aforeſaid, and 

for the cauſe aforeſaid, are the ſame aſſault 

and impriſonment, whereof the ſaid N. above 

complaineth ; without this, that they the Traverſe; 

ſaid R. 7. G. and B. or either of them, are 

guilty of any aſſault and impriſonment, 

otherwiſe, or in any other manner before or 

after the ſaid day of —in the——year 

aforeſaid z and this they are ready to verify: 

Wherefore they pray judgment if the ſaid Sed vide as to 

N. ought to have his action thereupon 22 2 
ainſt them, c. — 
And the ſaid T. by R. R. his attorney co- Infra ztatem, 

meth and defendeth the force and injury, | 

when, Cc. and faith, that at the time of 

making the ſaid ſeveral promiſes and under- 

takings he was within the age of twenty-one 

years; and this he is ready to verify : Where- 

fore he prayeth judgment, if the ſaid V. 

ought to have his ſaid action thereupon 


againſt him, &c. 


And the ſaid . faith, that he by any Replication, 
thing before alledged ought not to be barred er necefary 
from having his ſaid action againſt the ſaid 7. 2 
becauſe he ſaith, that the ſaid 201. expended ,,,p, Art. 
and laid out by him the ſaid V. for the ſaid 
T. and the taylor's work done and performed 
by him the ſaid V. together with the ma- 
terials and neceſſary things uſed in and about 
the ſaid work, and in form aforeſaid found 

and 
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Rejoinder, not 
for neceſſary 
apparel, &. ſaid taylor's work done and performed by 


Dureſs to a 
bond, 
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and provided by the ſaid . for the ſaid 7. 
were laid out and expended, done and per- 
formed, found and provided by the ſaid I. 
at London aforeſaid, in the pariſh and ward 
aforeſaid, for the neceſſary apparel and cloath- 
ing of the body of the ſaid T. his degree re- 
quiring the ſame; and this he is ready to ve- 
rify : Whereupon he prayeth judgment, and 
his ſaid damages by occaſion of the premiſſes, 
to be adjudged to him, &c, 

And the ſaid T. ſaith, that the ſaid 20l. ex- 
pended and laid out by the ſaid V. and the 


the ſaid /. together with the materials and 
things neceſſary, uſed in and about the ſaid 
work, and in form -*Treſaid found and pro- 
vided by the ſaid . for the ſaid T. were not 
for the neceſſary apparel and cloathing of the 
body of the ſaid T. in manner and form as 
the ſaid V. has thereupon above by replying 
alledged ; and of this he putteth himſelf up- 
on the country; and the ſaid V. doth ſo 
hkewile, Sc. 

And the ſaid H. J. by S. A. his attorney 
cometh and defendeth the force and injury, 
when, Sc. and ſaith, that the ſaid S. C. 
ought not to have or maintain his ſaid action 
againſt him, becauſe he ſaith, that he, at the 
time of making the writing aforeſaid, was 
impriſoned by the ſaid S. C. and others by 
his contrivance, to wit, at 7. aforeſaid in the 
county aforeſaid, and was there detained in 
priſon until he the ſaid H. J. by force and du- 
reſs of impriſonment then and there made tne 
{aid 
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ſaid writing to the ſaid S. C. wherefore he 

prayeth judgment if the ſaid S. C. ought to 

have or maintain his ſaid action aforeſaid, c. 
Mich. 10 Geo. 2. 

1 Count. Indeb. aff. for ſerving defendant 


as a hired ſervant. 


2 Indeb. af]. for work and labour. 

3 Quantum meruit, for nur 
defendant's daughter. 

4 Inſimul computaſſet. 


And the ſaid John Carter by F. S. his at- Pha of tender 
torney cometh and defendeth the force and of 3s 6d. 
injury, when, Sc. And as to the firſt pro- 
miſe and aſſumption in the aid declaration Liuy's Ent. 
mentioned, except as to 33. 6d. part of the 476. 
ſaid ſum of 10 J. therein mentioned; and as Prat, Reg. 
to all the other promiſes and aſſumptions _ 565. 
mentioned in the ſaid declaration, the ſaid * A. 368. 
Jobn ſaith, that he did not aſſume upon him- 
ſelf in manner and form as the ſaid Margaret 
above thereof complaineth againſt him; and 
of this he putteth himſelf upon the country; 
and as to the ſaid 3s. 64, part of the ſaid 
ſum of 101. in the ſaid firſt promiſe and aſ- 
ſumption in the ſaid declaration mentioned; 
and as to the ſaid firſt promiſe and aſſum 
tion in that behalf, the ſaid Jobr ſaith, that 
the ſaid Margaret ought not to have or re- 
cover againſt him any more damages by rea- 
ſon of the not paying thereof, than the ſaid 
35. 6d. becauſe he ſaith, that after the ſaid 
firſt promiſe and aſſumption above ſuppoſed 
to be made, and before the ſuing out the 
original writ of the ſaid Margaret, to wit, - 
the 
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the firſt day of January in the year of our 
Lord 1753, at Weſtminſter aforeſaid, he the 
ſaid John was ready and offered to pay, and 
tendered to the ſaid Margaret the ſaid 35. 6d. 
which the ſaid Margaret then and there refuſed 
to accept from the ſaid John. And the ſaid 
Fobn further ſaith, that from the time of ma- 
king the ſaid firſt promiſe and aſſumption 
hitherto he hath been always ready, and till 
is ready, to pay the ſaid 3 5. 6d. to the ſaid 
Margaret, and he bringeth the ſame here in- 
to court, ready to be paid to the ſaid Marga- 
ret if ſhe is willing to receive the ſame ; and 
this he is ready to verify : Wherefore he 
prayeth judgment, if the ſaid Margaret ought 
to have or recover againſt him any more da- 
mages than the ſaid 3s. 6 d. Ec. 

IF. Chapple. 


The money to be paid into court 
to the prothonotary when the 
plea is left, which ſhu1 be 
pleaded in four days. 


And as to the ſaid plea of the ſaid John 
as to the firſt promiſe (except as to 3s. 64. 
part of the {aid fum of 10/1.) and as to all the 
other promiſes mentioned in the ſaid declara- 
tion, the ſaid Margaret ſaith, that the ſaid 
Jobn did promiſe and undertake in ſueh man- 
ner and form as the ſaid Margaret hath above 
complained againſt him the ſaid 7ohn ; and 
of this ſhe likewiſe putteth herſelf upon the 
country; and as to the ſaid 25. 6d. part of 
the ſaid 107, in the ſaid firſt promile men- 
tioned, and in bar pleaded to be tendered as 

abov, e 
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above, ſhe the ſaid Margaret ſaith, that by 
reaſon of any thing by the ſaid 70h above in 
pleading alledged, ſhe ought not to be pre- 
cluded from having her ſaid damages there- 
fore againſt him the ſaid 7obn, becauſe ſhe 
ſaith that he the ſaid John did not at any time 
before the ſuing out of the ſaid original writ 
of the ſaid Margaret, offer to pay or tender 
unto the ſaid Margaret the ſaid ſum of 2s 64. 5 
as the faid John hath above in his pleading 
alledged; and this ſhe prayeth may be inquir- 
ed 'of by the country, &c. And the faid 
Jobn doth ſo likewiſe, Sc. Therefore, &c. 

And Thomas Mäerriton, who is impleaded Pica of mij- 
by the name of Thomas More!cn, in his pro- : 
per perſon cometh and defendeth the force 
and injury, Sc. and faith, that he is now, 
and always was called and known by the fur- 
name of Merriton, and not Mereton, as by 
the ſaid writ and declaration is above ſuppo- 
ſed ; and this he is ready to verify: Where- 
fore he prayeth judgment of the ſaid writ, 
and that the ſaid writ may be quaſhed, Sc. 

And Jobn Smith, late of the pariſh of St. /batement. 
James within the liberty of ///eftminſier in the Defendant 4 
county aforeſaid, ycoman, againſt whom the 3 
laid Relph Big/and hath brought his ſaid writ, , f. He. 
by the name of John Smitb late of the pariſh 4 
of St. James within the liberty of Meſiminſter 
in the county aforeſaid, cheelemonger, in 
his proper perſon cometh and defendeth the Defendant 
force and injury, &c. and faith, that on the e 
day of ſuing out the ſaid original writ, and h ee H 
long before, he was, and yet is a ycoman, 2 _ 

. P degree, 
and not of any myſtery, trade er profeſſion ; 1 fg 

Vor, I. N Without 
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trace tbiſe without this, that the ſaid Jobn Smith on the 
e e day of ſuing the ſaid original writ, or at any 
8 time before or ſince, was a cheeſemonger; 
jeftion. and this he is ready to verify: Wherefore he 
prayeth judgment of the ſaid writ, and that 
the ſaid writ may be quaſhed. [See more 
pleas in abatement, Vol. 2. fo. 1. to 17] 
Pl:a to be d- The defendant is to deliver his plea in 
lere in writing [on paper ſtamped with a treble pen- 
wr-tirg to 49% ny ſtamp] to the plaintiff's attorney. Mich. 
plaintiff 's 
at 'rney. 1054. F 
WI ken to be And if there be no ſuch attorney to be 
If: inthe found, or being found refuſeth to accept it, 
ef ice. then the plea may be left in the office. Same 
rule. 
Rule to thas, Where a rule to plead has been given, 


and an oder and the defendant obtains an order for time 


be to pl-ad till the firſt day of the next term, 


Plairt ed 
_ 1 the plaintiff may ſign judgment in default of 


ma rule. the defendant's pleading, without giving a 
new rule. Hep. and Caj. of Pratt. C. P. 67, 
141. 
The lile a here Where the plaintiff has given a rule to 
(ges &y an plead, and has been delayed from figning 
june. judgment by an injunction out of Chancery, 
after the injunction is diſſolved he may ſign 
judgment without giving a new rule. Barnes 
238. 
Plea cont de A plea delivered to the attorney in the 
the ns country is irregular, it mult be delivered to 
e ©. he agent ia town or leſt in the office. Sed 
Vine antea. 
Ni debet ﬀ2 i! the defendant pleads a falſe plea, as Nil 
boni,  depct to an action on the caſe upon afſumpity 


Pl. ie7V 
Fe. way figs the plaintiff may fn judgment. 
OS PH Hts A 


in the Court of Common Pleas. 


A plea of tender ought regularly to be 
pleaded in the ſame manner as a plea in abate- 
ment, viz. in four days after the declaration 
delivered, if delivered four days before the 
end of the term; and if the declaration be 
delivered before the eſſoin- day of a term, then 
it muſt be delivered within the four days of 
that term, as a plea of the laſt term. See 
Barnes 361. But this is to be diſpenſed with 
upon particular circumſtances, as if the de- 
fendant lives at a diſtance in the country, ſo 
that his attorney cannot deliver this plea in 
due time, the court will upon ſuch reaſonable 
cauſe give further time to plead a tender, as of 
the term in which the declaration was deliver- 
ed, but ſuch application ſhould be within the 
four days, or at leaſt as ſoon as poſſible it can 
be without any delay on the defendant's part. 
See Barnes 331, 352. 
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Tender when 
to be pleaded. 


No dilatory plea ſhall be received unleſs No dilotory 


the party offcring the fame do by affidavit 
prove the truth thereof, or ſhew ſome pro- 
bable matter to the court to induce them to 
believe that the fact of ſuch dilatory plea is 
true. Stat. 4 & 5 Anne. 

There muſt be an affidavit to verify the 
fact, in a plea of antient demeſue. 3 Wall. 
Nep. 51. 


plea to be re- 
cerved awiths 
out aida wit. 


A plea of Infra ætatem ought to have an Afdavis ts 
affidavit annexed, to verify the truth of the f/ca gf infancy, 


plea, Prad. Reg. C. P. 5. 


A plea in abatement muſt be pleaded with- Pla in abore- 
in the firſt four days after the declaration is . 72 be 
delivered or left in the office, although no 8 . fat 


N 2 rule 


. 
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rule to plead be given, or elſe the defendant 
muſt within that time procure a ſpecial im- 
parlance; and a plea in abatement otherwiſe 
pleaded is a mere nullity, and the plaintiff 
may ſign judgment. Rep. and Caſ. of Pratt. 
C. P. 64. Pratt. Reg. C. P. 286. Barnes 331, 


334. ö 
For vant of If a plea which ought to be verified by af- 
« capa 4 „, fidavit, has not an affidavit annexed, the 
ment platte Plaintiff may znſtanter, without applying to 
ne; /ign jadg- the court for leave, ſign judgment as though 
ment, no plea had been delivered. Pract. Reg. C. P. 
4, 282. Rep. and Caſ. of Pract. C. P. 38. 
ud ifa jlra If a plea, which ought to be figned by a 
acht ſerjeant, be delivered without a ferjeant's 
„ „% hand, the plaintiff may ſign judgment as it 
lea had been delivered. Id. ib. 


Sand, be Geet 
Des A without, NO P 


tat pleas a The following pleas do not require a ſer- 
wet require jeant's hand, vi2Z. 


elle band. Comperuit ad diem, Per minas, 
Son alſaull demeſze, Solvir ad diem, 
Plene adminiſtravit, Ne unques executcr, 
Riens per diſcent, Infra etalem, 


Nutl tiel record, 
Rep. and Caſ. of Pract. C. P. 41. Prad. Reg. 
C. P. 282. Barnes 305. 


Ner do 
Ne ungues adminijireior, | Non Aſſumpit, 
Nen eſt fatiums” | Not guilty. Barnes 
Ni debet. | 265. Per Dures. 


Wherever the plea is ſigned by a ſerjeant, 
the replication mult likewiſe be ſigned. 
Hartes 365. 


The 
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The demand of a plea muſt be in writing, Demand of a 
and the demand of a plea indorſed on the e fo be is 
back of the declaration is inſufficient, except 9 
where a priſoner is defendant. See Tit. Pri- 
ſoner pojtea. 

The plaintiff cannot ſign judgment for When to fign 
want of a plea, ill the afternoon of the day judgment. 
after the rule to plead is our. 

Where the defendant obtains a judge's or- hn on a 
der for time to plead, the plaintiff "cannotju42e's order 
ſign judgment 'till the afternoon of the day /7; 3 

after the time given by the order is expired; PID 
as if by the order the defendant has till Mon- 
day to plead, the plaintiff can't ſign judg- 
ment betore Tue/day in the afternoon. Pratt. 
Reg. C. P. 287. Nep. and Caſ. of Pract. C. P. 
6 

15 ſummons for time to plead ought not to M ſummers to 
be taken out after the rule to plead is out; be deten out 
and if ſuch ſummons be taken out and ſerv- Feen, e 
ed, 'tis no ſtay of proceedings. Kep. and e 
Caſ. of Pract. C. P. 137. Barnes 254. 

if the defendant takes out a judge s ſum- Hfter ſummons 
mons for time to plead, the plaintiff cannot e ee 
ſign judgment 'till the ſummons is diſcharg- e 
ed, Rep. and Caſ. of Pra#. C. P. 144. Barnes ** 
$40, 255: 

A plea of tender is not an iſſuable plea Plea of render, _ 
within the meaning of a judge's order for 
time to plead, on plcading an iſſuable plea, 
Rep. and Caf. of Pratt. C. P. 134. 

Nor that plaintiff was an infant, and 
ought to ſue by prochein amp, and not by at- 
torney; for this is a plea in abatement, and 
conſcquently null and void. Barnes 263. 

N 3 Nor 
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Nor a recovery in another court, for al- 
though this be an iſſuable plea within the 
letter of the judge's order, yet it is not with- 
in the true intent and meaning of it. Wilſ. 
Rep. C. B. 117. 3 Will. Rep. 33 8. F. 
Nor a general performance of covenants, 
not ſigned by council. Barnes 354. 
Detendant obtained an order for time to 
plead, pleading an iſſuable (a) plea, rejoining 
(5) gratis, and taking ſhort (c) notice of trial 
within term; deiendant pleided accordingly, 
and plaintiff replied; and then defendant, 
inſtead of rejoining, demurred, merely for 
bi ., delay; plaintiff not having time to ſet down 
Wil demutrer to be argued within term, ſigned 
judgment; which "dcfendant moved to fer 
aſide, but upon hearing council on both ſides, 
court conſidered defendant's practice a mere 
trick, and therefore denied the motion, 
Barnes 271. 
Srat. of lini- If judgment be ſet aſide on payment of 
+7 EE coſts, and pleading an iſſuable plea, the de- 
| fendant cannot plead the ſtatute of limita- 
| tions; for it is not an iſſuable plea within the 
= meaning of the rule, for ſetting aſide the 
bl judgment, the rule ſhould be on pleading the 
5 general flue, 


— 


(a) Viz. a plea in chief, upon which plaintiff may 
tzke iſſue. Barnes 263. N 
(% By which is meant rejoining without the common 

four-odzy rule. Barnes 271. 
(c) On order tor h natice, two days is the leaſt. , 
Barnes 301. 


Pefendant 


in the Court of Common Pleas. 183 


Defendant cannot plead, © That no ſuch 
letters of adminiſtration, as ſet forth in decla- 
ration, were ever granted to plaintiff,” with- 
out craving oyer thereof, and ſetting them 
out in his plea. 2 lf. 413. 

If the defendant crave oyer, he ſhall have hat time the 
as many days to plead after oyer given, as Hendant has 
he had to plead at the time oyer was demand- ** 3 
ed. Prat. Reg. C. P. 26, 28, 300. Rep. and 
Caſ. of Prati. C. P. 81. Barncs 238, 254. 

If oyer be demanded after rule to plead is 
our, the plaintiff may ſign judgment notwith- 
ſtanding but if the defendant has eight days 
to plead, he may demand oyer at any time 
within the eight days, notwithſtanding the 
| four-day rule to plead is expired. Barnes 
268. See 2 Will. 413. 

If the defendant prays oyer and a copy of On er aefer- 
a bond, he is intitled to inſpect it and have a dart intitled to 
copy of the whole, with the witneſſes names, — all 
and all memorandums ſubſcribed and in- indir /ements. 
dotſed. Barnes 327. 

If the defendant prays oyer, and after- I fa 
wards delivers a plea without making the e ger 
oyer part of it, the plaintiff may make up 3 
the iſſue with oyer; for the pleadings are may mate it 
ſuppoſed to be Ore ſenus at the bar, and a part of the 
record is to be made of what is done there, Me. 
Barnes 327. 

The defendant pleaded a releaſe, with a thin what 
Profert hic in curia; on the 12th of November im the de- 


r fenaant ought 
the plaintiff craved oyer, and on the 14th ue, ar 


ſigned judgment, for want of oyer being gi- of a died 
ven him; and it was held that this judgment pleaded by bin. 
was regularly ſigned, that from the 12th to 


N 4 the 
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the 14th was a reaſonable time for the defen- 
dant to give the plaintiff oyer, and that the 
plaintiff had no need to apply to the court 
to ſer alide the plea; for, after oyer craved 
by the plaintiff, the defendant is bound to 
verify his plea. Blaxland againſt Burgis, 
Mich. 7 Geo. 2. Pract. Rep. CP. 301. Barnes 
245. Rep. and Ca/. Prat C. P. 95. 
Dif. may The defendant may waive his ſpecial) plea, 
waive his Hier and plead the general iſſue the ſame term, 
cg * without payment of coſts or application to the 
ur foe. court. 2 Wilſ. 391. but not vice verſa, un- 
leſs under ſpecial circumſtances. See 2 Wilſ. 
253, 254. 

Sed. Q: If the plaintiff has replied, whether 
the defendant muſt not apply to the court 
and pay colts? See Barnes 127. 

Can't writh- After a plea of render, and money brought 

&raw aples jnto court, the court will not admit the de- 

bender. fendant to withdraw his plea, and plead the 
eneral iſfue. Barnes 349. 

Plea refuſed to be amended, though the 
application was before argument defendant 
having likewiſe pleaded another plea in 
which iſſue was joined, trial had, and verdict 
for plaintiff. Barnes 25. 

Plea of plene adminiſtravit, amended on 
payment of coſts. Barnes 25. 


(d) Not, if it be a ſham plea, 2 Vi, 369. 


in the Court of Common Pleas. 


Of double pleas, 
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OUBLE pleas allowed, viz.— Non af. Double pleas 
ſumpſit, and Non aſſumꝑſit infra ſex an- *llewed. 


nos. Barnes 329. denied Pra#?. Reg. C. P. 
307, 308. 309. 

Non aſſumpfit, and a diſcharge under the 
inſolvent debtors act. Pratt. Reg. C. P. 3 12. 
Barnes 343. 

In replevin, leave given to avd two mat- 
ters, vix. a juſtification of the diſtreſs under 
a leaſe for years, and that the goods diſtrain- 
ed were not the property of the plaintiff. 
Barnes 338. Prat. Reg. C. P. 184. 

In treſpaſs Non cul. and Liberum tenemen- 
tum alterius, Barnes 336, 340. Pratt. Reg. 
C. P. 315. Barnes 351, 356. Vide infra. 

Solvit ad diem, and a mutual debt. Barnes 
340- 

Tender to part, and Non aſſumpſit to all 
the reſt. 2 Hilſ. 145. 

Damage feaſant, and under a demiſe from 
the defendant to the plaintiff. Barnes 339. 
Pratt. Reg. C. P. 315. 


Damage feaſant and for rent in arrear. 


Pratt. Keg. C. P. 316. Barnes 340. 
Non afjumpſit, a ſcr-off, and a tender, as 
of Jaſt term. Barnes 352, 357, 360, oth. 
Non cepit, Cattle property ct another per- 
ſon, not of plaintiff ; and /iberum lenementum. 
Barnes 364. 
A tender to the firſt count, and Non 47 
ſump/ut to the reſidue, Barnes 362. 1 
on 


Double plea 
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Non aſſumpſit, and Plene adminiſtravit, 
Barnes 348. Pract. Reg. C. P. 311, g12. 

Plene adminiſtravit, and a Er off Pratt. 
Reg. C. P. 313. Barnes 347. 

Ne ungues executor, and Plene adminiſtravit, 
Barnes 355, 365. 

Non eft fafium, and Ne unques executor, 
Barnes 352. 

en eft faftum, and dureſs. Barnes 259. 

Not guilty and a general releale. Barnes 
347, 348. 

Not guilty, and 4 guineas paid i in ſatisfac- 
tion of all treſpaſſes to ſuch a time. Barnes 
34 

Not guilty, Son aſſault, and ſatisfaction 
for all treſpaſſes. Barnes 352. 

Not guilty, Son «//aul?, and Molliter ma- 
nus impoſuit. Pratt, Reg. C. P. 315. Barnes 


351: 352» 355. 3 
Not guilty, and a juſtification in treſpaſs. 


Barres 355» 356, 365. 

Non cepit, and to avow the taking. Barnes 
365. 

Not guilty, and a tender of amends. 
Barnes 366. 

Double pleas denied, viz.—Non aſſumpſit, 
and a releaſe, as SD Barnes 328, 
Praf. Reg. C. P. 3 

Non aſſumpſit, 55 aſſumpſit infra ſex an- 
205, and leave to bring money into court. 

Non aſſumpſit, and infancy ; becauſe it may 
be given in evidence. Barnes 363. 

Selvit ad diem, and & iens 28 dijcent, the 


like, Barnes 332, 
2 Non 


in the Court of Common Pleas, 


Non eſt faflum, and Solvit ad diem. Barnes 
363. 


the like. Barnes 329. 

Nil debet, and Nil babuit in tenementis, the 
latter may be given in evidence. Barnes 333. 
Prat}. Reg. C. P. 314. | 

Not guilty, and Liberum tenementum, de- 
nied as (-) contradiftory, and no affidavit be- 
ing produced to verify that the defendant's 
caſe required both pleas for his defence. 
Barnes 350. | 

In trover Not guilty, and that plaintiff be- 
came a bankrupt and his effects aſſigned, 
Barnes 360. 

Mon aſump/it, and a tender. Barnes 366. 
3 Wilſ. 145. 

Not guilty, and a licence, Barnes 349, 
364. without an affidavit, denied: where the 
pleas are contradictory, the defendant ſhould 
make it appear by affidavit, that it is ne- 
ceſſary for his defence to inſiſt upon both. 
If the treſpaſs be by cattle, the nature of the 
caſe is ſufficieut; an affidavit is not neceſſary, 
becauſe the fact may not be in the party's 
knowledge; if by the party himſelf, he muſt 
move upon affidavit. Barnes 351. 

Not guilty, and a releaſe of a particular 
treſpaſs, is never admitted, but a Not guilty 
and a general releaſe has been admitted where 


— 


(e) Court, upon motion to plead dæuble, never gives 
leave to plead contradictory matterss Barnes 290. 


Liberum tenementum, and a juſtification, 


an 
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an affidavit has been produced, Beryes 
. 
2 plead The defendant may have leave to plead 
deuble am time double any time before judgment ſigned, 
— jack. though the rule to plead be our, but not be- 
: fore appearance. Barnes 329, 331. 
Not after After the defendant has pleaded a ſingle 
All plea. plea, he can't have leave to add another. 
Barnes 261. 
Nor after no- After the defendant has paid money into 
mey brought court, he can't have leave to plead double. 
tuo Court. 
x Barnes 339. Pract. Reg. C. P. 3 5. 
Deſendant cannot pirad ſeveral matters in 
a SJuitam act ion. Barnes 36g. 
Or chulle pla, The defendant, with leave of the court, 
+ dane pleaded Nen umi, and Non aſſump! infra 
one, he can't ſex 07405 5, to the latter the plaintiff replied 
enter a Noli an original: Iſſue was joined on Nul tiel re- 
proſequi 270 cord, and judgment for the plaintiff; where- 
tlic ock. upon he executed a writ of inquiry, but did 
not proceed on the iſſue of Non afſump/it. 
The defendant moved to ſet aſide the writ of 
inquiry; the plaintiff inſiſted he might enter 
Noli proſequi on the iſſue of Non afſumpſit, . 
and take his execution on the iſſue that was 
found for him. The defendant inſiſted both 
pleas went to the whole declaration; and if 
any one iflue was found for the defendant, 
the plaintiff was barred of his demand. Cur*: 
Ic is a judgment only as to part, and not upon 
the w hole proceeding, and the inquiry could 
not be executed before the other iſſue was 
tried. The deftndant has a double defence 
given him, and it any one be found for him, 
he hal! be excuſcd, therefore this writ of in- 


auiry 
+ . 


in the Court of Common Pleas. 


quiry is wrong; and if this way of proceed- 
ing was to be allowed, there is an end of 
pleading double. Prior v. Com. {lay Exec. 
Hil. 7 G. 2. Pratt. Reg. C. P. 320. 


Action on a promiſſory note, double plea, I either found 
vis. Non aſſumpſit, and Non aſſumpſit infra or tht def. the 
ſex annos : To the latter the plaintiff replied * At es 


an original, and on Nul tiel record had judg- 
ment; but on trial upon the Non aſſump/it 
was nonſuited. On the iſſue in which he had 
judgment he executed a writ of inquiry, 
which the defendant moved to have ſet aſide, 
and ſaid, that the two pleas go to the whole; 
and if either be found for the defendant, the 
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rec der. 


laintiff cannot recover. It was urged for 


the plaintiff, that by the ſtatute for the amend- 
ment of the law, where ſeveral matters are 
pleaded by the defendant, if any be found 
for the plaintiff, he ſhall recover. Cur': This 
is a conſideration. Adjourned. Poſtea writ 
of inquiry ſet aſide. Prior v. Com. Lay Exec. 
Mich. 8 Geo. 2. Id. ib. 8 


When iſſue is joined, the plaintiff delivers Dy. to pay for 
the defendant's attorney a copy thereof on © c of the 
e, and en- 
tring bis 


pleadings, 


treble penny ſtamped paper, he paying for 
the ſame after the rate of 4 d. a ſheet, beſides 
the duty; and for the entry of his plea, ac- 
cording to the length, if the general iſſue, 
only 2 5. and for filing his warrant of attor- 


ney 8 d. v. peſica fol. But note, if the iſſue. 


be of the ſame term with the declaration, and 
the defendant has paid for one copy of the 
declaration, he is only to pay for a copy of 
the pleadings ſubſequent to the declaration, 
for 


5 — 
73 — 
2 


ib 
1 
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for he is not obliged to pay for two copies of 
the declaration in the fame term. 
Where plt. ab- If the plaintiff enter the appearance for the 
if apt the defendant, he may charge for it on the back 
ee, of the iſſue, and if the defendant's attorney 


. will not pay it, he may ſign judgment. 
i/ac. The practice was formerly, that the de- 
Deft's attor- fendant's attorney muſt pay for the copy of 
Te Loc, 7 the iffue at all events, or the plaintiff might 
charged, may ſign judgment; and if it be overcharged, the 
tender-what defendant might apply to the court. But now 
really due. it is held, that if the defendant's attorney is 
ready to pay, and tenders what is really due, 
How if df. it is ſufficient. Where the defendant is a pri- 
be a priſoner, ſoner, and no attorney appears to be con- 
and no ate, cerned for him, the plaintiff cannot ſign judg- 


20 concerned. ment for not paying for the copy of the iſſue. 


Method g ma- The method of making up the iſſue in this 


king up the court is the ſame with the method uſed in the 

Vie. court of King's Bench, when the proceedings 
are by original; and when the proceedings 
#1 this court are by bill, the iſſue begins 
with a memorandum, as in the King's Bench 
on proceedings by bill. An iſſue by original 
begins thus: 


In the Common Pleas. 


Trinity term (the term the iſſue is 
Joined) in the year of king 
George the third. 


Middleſex, A B. lite of IVe/lminſter in the 
to wit, county of Middleſex, gentle- 
man, was attached to anſwer C. D. of, Cc. 
[10 


in the Court of Common Pleas. 1917 


ſto the end of the declaration} And thereof he 
bringeth ſuit, and fo-forth. 

Then begin a new line, and enter the plead- Venire facias 

ings to the end of the iſſue, after which fol- awarded. 
lows the award of the Venire in this form.— 
Therefore it is commanded to the ſheriff, that 
he cauſe to come here from the day of, c. 
(ſome return before the day of trial) Twelve, 
Sc. By whom, Sc. And who neither, Sc. 
To recognize, Sc. Becauſe as well, Sc. 


In the Common Pleas. 


Trinity term in the ſeventeenth year 
of the reign of king George the 
third. 


ERRETOFORE as it appeareth in the z,4-y ef an 
term of Eaſter laſt paſt in the 864. roll it ue on a bill 
is thus contained. Middleſex, io wit, Be it re- again an at- 
membred, that on the 25th day of May in this wp. Arie e 
ſame term R. L. came here into court by L. iind in 4 
R. his attorney, and exhibited to the juſtices rerm /ub/e> 
of our lord the king of the bench here his bill 2 40 that 
againſt M. U. gent. one of the attornies of 2 _ 
the court of our ſaid lord the king of the © 5 
bench here preſent, here in court in his pro- 
per perton, in a plea of treſpaſs on the caſe, 
the tenor of which ſaid bill followeth in theſe 
words, to wit, To the juſtices of our lord 
the king of the bench. Middleſex, io wit, R. 
L. by L. R. his attorney complaineth againſt 
M. U. gent. one of [| ſet forib the whole bill 
. verbatim 
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be delivered to 
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verbatim ] And thereupon he prayeth re- 
lief, Sc. Pledges of proſecuting Jobn Doe 
and Richard Roe. 

And the ſaid M. in his proper perſon co- 
meth and defendeth the force and injury, 
when, Cc. and prayeth leave to imparl 
thereupon here, until Friday next after the 
morrow of the Holy Trinity ; and hath, c. 
The ſame day is given to the ſaid R. here, 
Sc. And now here at this day cometh as 
well the ſaid R. by his attorney aforeſaid, as 
the ſaid M. in his proper perſon. And upon 
this the ſaid R. prayeth, that the ſaid M. 
may anſwer to his faid bill, Sc. And the 
ſaid M. as before defendeth the force and in- 
jury, Sc. And faith, that he did not un- 
dertake and promiſe in manner and form as 
the ſaid R. above declareth againſt him; and 


of this he putteth himſelf upon the country, 


Sc. And the {aid R. doth ſo likewiſe, &c. 


Therefore the ſheriff is commanded* that he 


cauſe to come here on next 
after Twelve, Sc. By whom, Sc. 
And who neither, Sc. To cen, Sc. 


Becauſc as well, Sc. 


Ste more of this among the pleadings at 
the end of the book. 


In country cauſes the iſſue muſt be deliver- 
ed to the agent in town, and not to the at- 
torney in the country ; and where it has been 


toren, and not agreed between the country attornies, that the 


to the country iffue ſhould be delivered in the country, and 
attornty. 


has been afterwards tendered ro the agent in 


town, and not paid for, judgment has been 
ſigned, 
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ſigned, and held regular. But where the de- F 
fendant has pleaded by his country attorney, ; 
the iſſue may be tendered to the country at- 

torney, and if not paid for by him, judg- 

ment may be ſigned. 

Every attorney ſhall enter his warrant of 4#forney to en. 
attorney in every ſuit upon record in court, Ay OI 4 
on pain of 100. and further puniſhment by : 
impriſonment, at the diſcretion of the court. 

Stat. 32 H. 8. c. 30. F. 2. made perpetual. 
2 & 3 E. 6. c. 32. and vide ſtat. 18 Eliz. 
c. 14. § 3. 

Warrants of attorney are to be filed of the Mea to be 
term wherein any exigent is awarded, de- fled. 
murrer or iſſue joined, or judgment entered, 
which ſhall firſt happen, and to be filed up- 
on or before the eſſoin- day of every Trinity- 

Term, and within one-and-twenty days after 
the end of every other term. Hil. 14, 15. 
Car. 2, 

Every plaintiff*s attorney who ſhall proſe- De/?.'s attor- 
cute any cauſe to iſſue, ſhall, upon the deli. . 9 ren 
very of the copy of ſuch iſſue, receive of the ap les 
defendant's attorney the fee for filing his war- a;zorney the 
rant therein ; and in caſe the defendant's at- fee for filing 
torney ſhall refuſe to pay for the ſame, the 33 
plaintiff*s attorney may ſign his judgment in 4 22 
like caſe, as if the defendant's attorney had? h 
refuſed to pay for the copy of the iſſue, or 
the entry of his plea; and the plaintiff's at- 
torney ſhall file as well the defendant's as the 
plaintiff's warrant of attorney. Hil. 2, 3. 

Fac. 2. 5 

The plaintiff's attorney in any action or PV. ': attornny 
ſuit ſhall file his warrant of attorney with the to file bis- 

Vor. I. O proper 


amped by the 
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warrant the proper officer the ſame term he declares, and 
5 the attorney for the defendant ſhall file his 
the deft."s at- warrant of attorney, as aforeſaid, the ſame 
torney the term he appears, under the penalties inflicted 
term he ap- upon attornies by any former law, for de- 
. fault of filing their warrants of attorney. Star, 
4& 5 Anne. c. 16. 
No judemens Great inconveniencies having happened by 
(except, &.) attornies neglecting to file their warrants of 
to be figned be- attorney, by which judgments have been re- 
8 pk verſed, and plaintiffs loſt their debts; it was 
ery ordered therefore that no judgments whatſo- 
clerk of the ever (except final judgment upon poſteas, 
warrants, writs of inquiry, and Non pros”) ſhall be ſign- 
ed by any of the prothonotaries, unleſs the 
ſtamp of the clerk of the warrants be impreſ- 
ſed on the paper, whereon ſuch pare Is 
to be ſigned, whereby it may appear the 
warrants of attorney are duly filed. Mich, 

Geo. 2. 

The plaintiff's attorney, on delivering a 
copy of the declaration to the defendant's at- 
torney, charges 8 d. for filing the defendant's 
warrant of attorney, and which he generally 
files at the ſame time he files the plaintiff's 
warrant, and on the ſame piece of parch- 
ment. 

Theſe warrants are to be wrote on parch- 


ment in the following form: 


e 
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Hilary Term in the ſeventeenth year 
of the reign of George the third. 


Middleſex, L. F. putteth in his place R. C. Plaintiff": 


* his attorney againſt A. B. late warrant of 
of, &c. yeoman, in a plea of treſpaſs on the“. 
caſe [or otherwiſe, as the action is.] 


Middleſex, A 


B. late of, &c. yeoman, put- D-fndant's 
teth in his place N. F. his rant of 
attorney, againſt E. F. in the plea aforeſaid. Y. 
If the defendant be deſcribed in the plead- 
ings with an Alias dict. or the plaintiff or de- 
fendant be an executor br adminiſtrator, he 
muſt be named in the warrant of attorney in 
the ſame manner exactly as in the pleadings. 
The nature of the action muſt be expreſſed 
in the warrant, according as the caſe ſhall be; 
as thus: In a plea of debt. In a plea of treſ- 
paſs. In a plea of treſpaſs on the caſe. In 
a plea of treſpaſs and ejectment of farm. In 
a plea of treſpaſs and aſſault. In a plea of 
treſpaſs, aſſault and impriſonment. 
On the back of the iſſue you give notice 
of trial, thus : | 
Mr. T. J. 


Take notice of trial in this cauſe for the Nolice ertrial. 


ſitting after this preſent Michaelmas-term, 
at Guildhall, London, 


8 Your bumble ſervant, 
Jan. 5th 1778. L. R. atterney for the 
: elaintiff. 


O 2 If 
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Eight day: in If the trial is to be in London or Middleſcy, 


London e (and the defendant dwells within 40 miles of 


x. London) there muſt be eight days notice there- 


of given excluſive of the day whereon the no- 


tice is given. Mich, 1654. 
— p If the defendant lives above forty miles 
D London, there muſt be fourteen da 
in London or rom Zenden, there 78 
Middleſex. notice of ſuch trial to be had in London or 
Middleſex, excluſive of the day of the notice, 
Same rule. 
Fight days in Of trials in the country there mult be eight 
the courtty. days notice given excluſive of the day of no- 
tice. Same rule. But altered as tollows. 
When tim day, No caule whatloever ſhall be tried at N 
notice of trial Prius before any judge or juſtice of aſſize or 
Niſi prius, or at the ſittings in London or Weſt- 
minſter, where the defendant reſides above 
forty miles from the ſaid city reſpectively, 
unleſs notice of trial in writing has been given 
at leaſt ten days before ſuch intended trial. 


Stat. 14 Geo. 2. c. 17. F. 4. 


This af? does Defendant lived about 40 miles from Lon- 
mot alter the don, and plaintiff proceeded to trial at ſit- 
above _ tings there, upon ten days notice; no de- 
. fence was made, and defendant inſiſting, that 
in London or he was intitled to 14 days notice of trial, 
Middleſex, moved to ſet aſide the verdict, and had a 
where the |... rule to ſhew cauſe, which was made abſolute. 
ps eee „%, Before this act, 14 days notice were the ſet- 
ove 40 miles 4 : 

frem London, fled practice, and, unleſs obliged, court will 
not be bound by an act made to take away a 

benefit from defendant; the practice or law 

of the court cannot be taken away but by 

negative words, viz. that there ſhall be no 

3 more 
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more than ten days; 14 days notice not- 
withſtanding this act, are ſtill neceſſary. 
Barnes 305. 

And in caſe any perſon ſhall have given And fx days 
ſuch notice of trial as aforeſaid, and ſhall not e of coun- 


afterwards duly countermand the fame in“ *. 


writing at leaſt ſix days before ſuch intended 
trial, ſuch party ſhall be obliged to pay unto 
the party to whom ſuch notice of trial ſhall 
have been given as aforeſaid, the like coſts 
and charges as if ſuch notice of trial had not 
been countermanded. Same flat. F. 5. 

Notice of trial on an old iſſue may be gi- Notice of trial 
ven to the attorney in the country, for it may #%** *2 be 
be given either to the attorney or the agent, % 20997- 

5 ö er agent. 
but where notice of trial is given on the iſſue 
book, it muſt be given to the agent, becauſe 
the iſſue can be delivered no where but in 
town. Notices of trial, and countermands 07e, in 
in notices of executing writs of inquiry and general. 
countermands may be given either to the at- 
torney in the country, or to the agent in 
town; but of thoſe things which are done 
only in town, notice, muſt be given to the 
agent; and all notices, where the party hath 
a known attorney, mult be given to that at- 
torney or his agent, and not to the party 
himſelf. 

In all caſes where there have been no pro- 4 ten mo. 
ceedings for four terms, excluſive of the #ice where ns 
term in which the laſt proceeding was had, c for 

5 four ferm g. 
the party who deſires to proceed again, ſhall % 
give a term's notice to the other of ſuch pro- Es 
ceeding; ſuch notice ſhall be given before the To be given 
O 3 efſoin- ore the gi. 
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ein day of the eſſoin- day of the fifth or other ſubſequent 
term. term; a judge's ſummons, if no order be 
| made thereupon, ſhall not be deemed a pro- 
I hat deemed ceeding; but a notice of trial, though after- 
a proceeding. yards countermanded, ſhall be deemed a 
proceeding within this rule. Paſch. 13 
Geo, 2. 
Heretofore, where the plaintiff in pleading 
concluded ad pa!riam (to the country) he 
could not give notice of trial till the defen- 
dant had joined iſſue, which he was not obli- 
ged to do till a four-day-rule for that pur- 
Where the poſe was expired. But now in all caſes where 
Tee gen, the plaintiff concludes ad patriam, the de- 
3 7 fi. fendant's attorney muſt accept notice of trial 
fendant to ac- ON the back of ſuch pleadings, whether the 
cept notice of ſame be delivered to the defendant's attorney 
trial on the or agent, or left in the office; and ſuch no- 
back of the tice ſhall be as effectual as if iſſue had been 
pleading, Nr : 
joined. Trin. 2 Geo. I. 
Aud if dit Where the plaintiff concludes ad patriam, 
jein in ijjue, and gives notice of trial on the back of the 
to accr2t of pleadings (purſuant to laſt rule) if the defen- 
_ % dant does not join iſſue before the rule is our, 
1 * '** then after judgment obtained the defendant's 
notice of trial. attorney ſhall be obliged to accept of notice 
of executing a writ ot inquiry from the time 
that the notice of trial was given on the back 
: of the pleadings. Fi. 6 Geo. 1. 
Notice of trial Notice of trial, or of executing a writ of 
rot to be given inquiry, given to a defendant when his attor- 


e e ney is known, is not good notice; but when 
ant if bis a- , - . : 
. his attorney is not known, then the notice 


bnows. may be given to the defendant. See Barnes 
300. See id. 306, 307. 


Where 


— —— 
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Where the plaintiff may give a ſhort notice Mere the plt. 

of trial, as where the defendant has had time * Eier 
; ; = notice, he muſt 

given him to plead on taking ſhort notice of har uh 

trial, the plaintiff muſt give him as much no- as he can. 

tice as he can; two days at leaſt, Barnes 

301. 

If the plaintiff ought to give 14 days no- For trial by 
tice of trial, if he was to proceed to trial, and #79! aef. 
the defendant intends to have the caule tried 2 ee 
by proviſo, he muſt give the ſame notice of ini heuld 
trial as the plaintiff ſhould have done. Barnes have dune. 
299, 

The next thing to be done 1s to enter the Of making up 
iſſue, and prepare the N prius record for the Niſi prius 
trial, which muſt be ingroſſed on a piece of CC. 
parchment ſtamped with a double halt-crown 


ſtamp, which you malt do in this manner: 


In the Common Pleas. - 

P.eas at Weſtminſter, b-frre Sir 
William De Grey, Aue t, and 
his compamons, juſtices of our 
Iird the ing f the bench, of 
Eaſter Term in the ſeventeenth 
year of the reign of our foveretgn 
George tle third, by the grace 
of Ged, of Great Britain, France, 
and Ireland, king, defender «f the 
faith, &c. 

Roll. 


Middleſex, C L. late of, &c. gentleman, 


to wit, was attached to anſwer R. R. 


of a plea of treſpaſs, on the caſe ; and where- 
O 4 upon 
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upon the ſaid R. R. by J. S. his attorney 
complaineth, that whereas, &c. (to the end 
of the iſſue and award of the Venire.) 

Note; In the Common Pleas the Placita is 
wrote but once, except on the death or 
change of a chief juſtice, or on an old 
record, in which caſe you write a ſecond 
Placita; then you write the Furaa in 
this manner, 


Middleſex, HE jury between R. R. 
to wit, plaintiff, and C. L. late of, 
Sc. gentleman, in a plea of * treſpaſs on 
the caſe, are reſpited here until on the mor- 
row of the Holy Trinity (the return of the 
Habeas corpora juratorum, and which ſhould 
be the next return after the day of trial} un- 
leſs Sir Eardely Wilmot, knight, the king's 
chief juſtice of the bench, here aſſigned by 
form of the ſtatute in that caſe made and pro- 
vided, ſhall come before, on Tueſday, the 
day of [the day of the 

fittings) at Weſtminſter, in the great hall of 
leas, there, commonly called Yeſtminſter- 
ball, in the ſaid county of Middleſex (if in 
London, ſay, at the Guildball of the city of 
London aforeſaid) for default of the jurors, 
becauſe none came: Therefore let the ſheriff 
have the bodies of the ſeveral perſons men- 
tioned in the panel annexed to the writ of 
Habeas corpora juratorum. And be it known 


— 


1 * 


In replevin ſay, taking and unjuſtly detaining the 
cattle of the ſaid R. | 
that 
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that the juſtices here in court in this ſame _ x 
term delivered a writ thereupon to the de- 
puty of the ſheriff of the county aforeſaid, 
to be executed in form of law, c. 

If the trial is to be had at the aflizes, the 
form of the Furata is as follows: 


Lincoln, HE jury between R. R. plain- For she aſizer, 
to wit, tiff, and C. L. late of Se. 
gentleman, in a plea of treſpaſs on the caſe, 
is reſpited here until on the morrow of Al. 
Soulb, unleſs our lord the king's juſtices, aſ- 
ſigned to take the aſſizes in the county afore- 
ſaid by form of the ſtatute in that caſe made 
and provided, ſhall come before on (tbe day 
the aſſixes are to be held) at (tho place where 
they are to be held) in the county aforcfaid, 
for default of the jurors, becauſe none came: 
Therefore, Sc. (as before.) 
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When the Ni prius record is prepared, 
you are to carry it, and the roll whereon you 
have entered the iſſue, to the proper protho- 
netary, who on being paid for the entry will 
mark both the record and roll; then you go 
to the clerk of the treaſury, who will examine 
and ſee that the Jurata is rightly entered, and 

ſign and ſeal the record. 

No record of N, prius is to be ſigned be- No record of 
fore the iſſue be entered upon the roll. Mich, Ni. Pri. t te 
i654, Paſ. 5 W. & M. figned before 

And all iſſues are to be entered of the term 7 T. 


1 0 * > = 2 4 We. 1 my \ 
r — 33 82 — & ++ 
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* Questo be en- ö 

they are joined, Paſ. 5 W. & M. Hil. 11 — the 2 
Geo. 1. term they are 4 
Every joined. 0 
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in what man- Every record of NI prius is to be ingroſ- 
pr 7 : ſed 8 a = * 2 and ſo cn 
i on the roll; the inning of every pleadin 
INE to begin with a — 3 che firſt —— 
in a greater character than the reſt; and in 
all actions that have divers narrs, [z. e. counts] 
notice thereof muſt be given by figures in 
the margin of ſuch record of Mi prius; 
and all records of Ni, prius that ſhall be in- 
roſſed in this court are to be of the exact 
breadth of the rolls of the court, and no 
| broader or leſſer. Trin. 29 Car. 2. 

Within what Records of Ni prius for trials at the al. 
time they muſt ſizes ſhall be ſigned by the reſpective protho- 
be made up for notaries, and ſigned and ſealed by the clerk 
* treaſury within the ſpace oi three weeks 
next afier the end of every Hilary term, and 
of every Trinity term, and not afterwards un- 

leſs by ipecial order. Tris. 29 Car. 2. 
No record of The clerk of the treaſury {hail not fign or 
Niſi prius 0 ſeal any record of Ni/t prius, unlels the fame 
be ſealed, un. ſhall be firſt ſigned or ſtamped by the clerk 


. of the warrants. Fil. 2, 3 Jac. 2. 


Warrants. : : f 
Attendance will be given for ſealing re- 


cords of Ni prius, in this court, viz. 

For London and Middleſex at the treaſury 
office, in Weſtminſter-hall, during the term, 
and the ſettings for Middleſex, from the ſit- 
Ling to the riſing of the court; 

For London after the ſittings for Middle- 
ſex are over, at the lord chief juſtice cham- 
bers, in Serjeants Inn, from 5 to 7 o'clock, 

0 F: the afternoon during the fittings in Lon- 

2 


For 
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For the aſſizes, at the IL. C. juſtice's 
chambers from 10 to 12 o'clock in a 
forenoon, and from 5 to 7 in an after- 
noon, as uſual, during the time of the aſ- 
ſizes. By notice fixed up in the common 
pleas office, tempore /Yilmo! Ch. J. 

As no continuances are neceſſary to be 
inſerted in the record of Ni. Pri. if defen- 
dant dies after iſſue joined, and before the 
day of Ni. Pri. ſuggeſtion thereof, and 
award of Ven. Fa, entered on the roll after 
trial, ſuthcient. Barnes 469. 

No record or writ of Ni Pri. is received 
at any ſitting after Term in“ Middleſex, un- 
leſs dclivered to, and entered with the mar- 
ſhal within two days after the laſt day of 
every term. Rule of E. 2 Geo. 3. C. B. 
Barnes 494. 


The form of a Venire facias. 


GEORG E the third, by the grace of venire facigs. 


God, of Great Britain, France, and Ire- 
land, king, defender of the faith, &c. To the 
ſheriff of Eſſex, greeting. We command 
you, that you cauſe to come before our ju- 
ſtices at Weſtminſter, on the morrow of the 
Purification of the bleſſed Mary, twelve free 
and lawful men of the body of your coun- 


——_—_—— 


—_— — — 


Nor in London, unleſs entered the day before the 
day, to which the ſitting is adjourned. Same rule. 
Barnes ib, 


ty, 
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s. d. ty, each of whom has ten pounds of lands, 


Duty 2 O 
Signing 1 4 
— : © 7 


— 


tenements or rents by the year at leaſt, by 
whom the truth of the matter may be better 
known, and who are in no ways cf kin, ei- 


3 11 ther to R. K. the plaintiff, or to J. V. late 


Debt. 

Cope 
Aſault. 
Hault and 
gmpriſonment. 
Ziediment. 
Cowenere. 


Replevin, 


Dqtinar, 


of, Sc. or to V. S. late of, &c. [if the de- 


fendant be declared againſt with an Alias dict', 


or as an executor or an adminiſtrator, he muſt 
be here deſcribed as in the pleadings] to make 
a certain jury of the county between the 
parties aforeſaid, in a plea of taking and un- 
zuſtly detaining cattle [as he action is] be- 
cauſe as well the ſaid 7. W. and W. S. (the 
party who firſt takes the iſſue,) as the ſaid &. 
R. between whom the matter in variance is, 
have put themſclves upon that jury ; and 
have there the names of the jurors and this 
writ. Witneſs Sir William De Grey, knight, 
at Weſtminſter, the 23d day of January in 
the ſeventh year of our reign. 

Dickins. 


Inſert the cauſe of action in the Venire as 
the caſe ſhall be, thus : » 

In a plea of debt. 

In a plea of treſpaſs on the caſe. 

In a plea of treſpaſs and aſſault. 

In a plea of treſpals, aſſault and impriſon- 
ment. | 

In a plea of treſpaſs and ejectment of farm. 

In a plea of breach of covenant. 

In a plea of taking and unjuſtl/ detaining 
cattle. 


In a plea af detaining goods, or writings. 
9 
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If the defendant carries down the cauſe to 
be tried by proviſo, the writ runs thus : 

And have here the names of the jurors and , zro4.. 
this writ ; provided always, that if two writs 
ſhall thereupon come to you, that you only 
return one cf them to our ſaid juſtices at 
IWellminſter, at the time aforeſaid. 

You carry this writ to the prothonotary to 
be ſigned, for which you pay him 13. 4 4. 
and then to the ſeal office to be ſealed, for 
which you pay 74. 

When you have this writ returned by the 
ſheriff, you carry ir to the clerk of the jury, 
and he will make out a writ of Habeas corpora 
juratorum, which you carry to the ſheriff, and 
he allo returns. 


The form of the Habeas corpora 


juratorum. 


GEORGE the third, by the grace of Habeas cor- 
God, of Great Britain, France, and Ire- pora, 

land, king, defender of the faith, &c. To the Officina brer. 

ſheriff of E. greeting. We command you, 

that you have before our juſtices at Veſtmin- 


fter, from the day of Eaſter in 15 days [the 7. 4. 

day in bank the next return after the trial} or Fi Ven. 0 4 
before our juſtices aſſigned to take the afſizes Ha. Co. 1 8 
in your county, by force of the ſtafute in ys 5 - 
that caſe provided, if they ſhall come before, — 
on the day of 4 


[he day the aſſixes are held] at [the place where] 
in your county, the bodies of the ſeveral per- 
| lons 
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ſons named in the panel annexed to this writ, 
jurors ſummoned in our court before our ju. 
ſtices at Weſtminſter, between R. K. plain- 
tiff, and J. W. late of, &c. and W. S. late 
of, Sc. of a plea of taking and unjuſtly de- 
taining cattle, | as the action is] to make that 
jury; and have there this writ. Witneſs 
Sir William De Grey, knight, at Weſtminſter, 
the day of in the 

year of our reign. 


Llarriſon. 


The form of the Subpœna ad te- 
ſtihcandum. 


Subpcena ad GEO RGE the third, by the grace of 
teſtificandum, God, of Great Britain, France, and Ire- 
land, king, defender of the faigh, Sc. To A. 

. d. B. C. D. E. F. and G. H. greeting. We com- 

— 2 © mand, and firmly injoin you and each of you, 
35 that laying all other matters aſide, and not- 
—— withſtanding any excule, you be in your pro- 

3 7 per perſons before our juſtices at the aſſizes 

to be held, at [he place where the afſizes are 

to be held] in the county of S. on | the day 

when] next enſuing, to teſtify and ſpeak the 

truth in a certain matter of controverſy pen- 

ding undetermined in our court before our 

juſtices at Weſtminſter between A. B. plain- 

tiff, and C. D. late of E. in the ſaid county 

of S. gentleman, defendant, in a plea of 

treſpaſs ; [as the adlion is] and this you are 

not to omit, nor is any one of you to omit, - 

| under 
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under the penalty on each of you of one 
hundred pounds. Witneſs Sir William De 
Grey, knight, at Weſtminſter, the 
day of in the 

year of our reign. 


Cooke. 


If the trial be to be had in London, you ſay 
thus, —That, &c. you be before Sir Jobn 
Eardley Wilmot, knight, our chief juſtice of 
the bench at Guildhall, London, on [ the day 
of fittings] to teſtify, &c. 

If in Middleſex thus; before Sir obn Eard- 
ley Wilmot, knight, our chief juſtice of the 
bench at Weſtminſter, in the great hall of 
pleas there, called Weſtminſter- hall, to teſti- 
fy, Sc. 

This Subpæna you carry to the proper pro- 
thonotary to be ſigned, for which you pay 
15. and to the ſeal-office to be ſealed, for 
which you pay 7d. and then you make out 
tickers for each of the witneſſes in the fol- 
lowing form: 


Mr. R. B. 
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By virtue of a writ of Subpæna to you di- Subpœna 


rected, and here with ſhewn unto you, you are cler. 


commanded perſonally to be and appear be- 
fore his majeſty's juſtices of aſſize | or the chief 
Juſtice as before directed, according as the caſe 
is] at [tbe place] on RS 

day of by - of the 
clock in the noon of the ſame day, 
to teſtify the truth, according to your know- 
ledge, in a certain cauſe now depending, Wee 
there 
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there to be tried between A. B. plaintiff, and 
C. D. late of in the county of 
gentleman, defendant, 
in a plea of treſpaſs [as the action is] on the 
part of the plaintiff | or the defendant, if at his 
inſtance ſubpena'd] and hereof you are not to 
fail, upon pain of one hundred pounds, Da- 
ted the day of 
in the year of our Lord 1778, and in the 
year of the reign of our ſovereign 
lord George the third, King of Grea! Britain, 
&c. 
J. R. attorney. 


Cauſe tobe Before you go to trial you muſt enter your 
entered with cauſe with the judge's marſhal. 
. Cauſes to be tried in London or Middleſes 
rmerly four 
days before the ought to be entered in the marſhal's book 
day of trial. four days before the day of trial. Mich. 
1654. 
Now tao. But notwithſtanding this rule, and though 
| there is none other to the contrary, two days 
at this time are reckoned ſufficient. 
Records tobe Ne recipiaturs ſhall be allowed to be enter- 
broyght in Be ed for the fittings at Nift prius after every 
e Je term, unleſs the records of Ni; prius and the 
* " writs be made up and brought into court 
on or before the days and fittings reſpective- 
ly. Hil. 8 Geo. 1. 
On circuit In every cauſe to be tried in the circuits, 
writ and re- the writ and record ſhall be entered together, 
Gord 10be . and no record ſhall be received without the 
tered tegether, ; 
writ. Trin. 10 11 Geo. 2. 
On circuit in No writ and record of Niſ prizs ſhall be 


wet eine re. reccived at the aſſizes in any county in Eng- 
cord ts be land, 
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land, unleſs they ſhall be delivered to, and #0235: and 
entered with the marſhal, before the firſt ſit-œ ed. 
ting of the court after the commiſſion-day, 

except in the counties of York and Norfolk 

and there the writs and records ſhall be de- 

livered to, and entered with the marſhal be- 

fore the firſt fitting of the court, on the ſe- 

cond day after the commiſſion-day, other- 

wiſe they ſhall not be received. Hi, 14 

Geo. 2. 

Every cauſe ſhall be tried in the order in Cav/ to be 
which it is ſo entered, without any preference ti in the 
or delay, unleſs it ſhall be made out to the 94 . 
ſatisfaction of the judge in open court, that 
it is impracticable or inconvenient ſo to do, 
who thereupon may make ſuch order for the 
trial of the cauſe, ſo put off, as to him ſhall 
ſeem juſt. Same rule, 

A liſt of the cauſes, when ſo entered as Lift of caufes 
aforeſaid, ſhall be made by the marſhal, and 79 & made and 
forthwith fixed up in ſome public place in the E 4 
Nifi prius court, there to remain during the 
whole time of the aſſizes. Same rule. * 

If the cauſe be to be tried in London or Entring fee in 
Middleſex, you pay, for entering the cauſe London or 
with the marſhal, 13 5. 9d. viz. the chief Middleſex. 
Juſtice 105. 9 d. Marſhal 25. Aſſociate 1 5, 

If the trial be at the aſſizes, the fre for en- A. the aſtes. 
tering the cauſe is but 116. 8d. viz. the judge 
bs. 8 d. Clerk of aſſize 23. Marſhal 25. 

Cryer 15. | 

It the plaintiff gives notice of trial for the Felt. don'r go 
aſſizes, and don't bring the trial on, he can't #2 *r7al ar o/- 
go down to trial again without new notice,“ give 
unleſs by conſent or rule of court, oo On 

Vor. I. Þ But 
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2. London er: Rut in London or Middleſex, if the plaintiff 

Middleſex gives notice of trial for one ſitting, and be 

may give new ws = 1 1 
not provided to proceed, he may give notice 


notice, before . . . 
the day £4 2 before that fitting, that he will try it at the 


ting. for the next ſitting. Mich. 1654. 
next filling, The plaintiff cannot continue his notice of 
Pit. can cen trial a ſecond time, i. e. he can give ſhort no- 
ginue his notice. ; RN : 
"FER tice of trial but once; but if the full time be 
given by the notice of continuance the word 
continue will not vitiate the notice. See 
Barnes 301. Rich, Pratt. Reg. 394. Co. Caſ. 
146. 
Cant comer: The plaintiff gave notice of trial for the 
mand and ecu firlt fitting within term, then gave notice 
Fe 3 that he countermanded the notice of trial for 
en. the firſt fitting, and continued it for the ſe- 
cond ; the detendant made no defence at the 
trial, and the plaintiff had a verdict. But on 
a motion the court laid the plaintiff could not 
countermand and continue in the ſame no- 
tice, and ſet the verdict aſide. Smith v. Hough, 
H:!. 11 Geo. 2. Barnes 301. Pract. Reg. C. P. 
394. Rep. and Caf. of Prat. C. P. 146. 
If fit. don't In cafe the plaintiff gives notice of trial, and 
proceed to trial don't go to trial accordingly, the defendant 
ere upon motion ſhal! Eave his coſts of attendance, 
notice, nor 
countermand, to be taxed by the prothonotary, unleſs the 
he tall pay plaintiff countermand his notice in convenient 
coſts, time, or ſhew cauſe to be allowed by the 
court in excuſt of ſuch coſts, Mich. 1654. 
Bo- p. and The dei-ndint gave notice of trial by pro- 
df. ging viſo, and tae plaintit? allo gave notice of trial; 
notice of tick, neither went on to trial, or countermanded, 
and neither _ 4 boch got rules fi As £ FR. 
and VOL. SO FU;CS Tor COitS Io not 80ing ON 


precreding to : 
tricl, each d trial ; LE Protlonotary doubted whether 


Paid caſla. both 
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both were intitled to coſts, and the judges 
were of opinion, that as both ſides gave no- 
tice of trial, and neither proceeded to trial, 
each ſide was intitled to coſts. Reading v. 
Grafton, M. 13 Geo. 1. Prat, Reg. 405, 

No countermand of trial at the aſſizes ſhall Countermand 
be good unleſs notice be given two days be- 4 a=. 
fore the commiſſion- day. Mich. 5 Geo. 1. 

The commiſſion-day on a Monday, a coun- 
termand on the Saturday held to be regular. 
See Barnes 305. 

And in London or Middleſex the counter- I London 
mand mult be two days before the ſitting for 2 Middle- 
which notice was given. See Barnes 298. 
Antea, fol. 

Notice of trial may be countermanded af- Counterm. of- 
ter the record is made a (a; Kemanet. paſtor i 

Coſts of a former aſſizes, when a cauſe is eee 
made a Rem anet, not allowed, unlels by con- 
ſent of parties expreſſed in a rule or order 
entered into for that purpoſe. Barnes 150, 

153. 

Where cauſe goes off by conſent on with- 
drawing a juror, and reference to arbitrators, 
and no award being made, cauſe is again 
brought on to trial; the coſts of the firſt, 
ſhall attend the event of the ſecond trial, as 
well in this caſe as that of a Remanet. Rule 
of H. term, 8 Geo. III. 


n 


a AN 7'< n 


. ame” > 


= — EE Or A ha doe: 


—_—_— 


—ͤ— — 


(a) That is to ſay, remains untried without any fault 
of the parties, and is therefore on the front of the paper 
of cauſes for the next ſitting. Rayn. Read on flat. 
2 Geo, II. chap. 23, 40. p. 127, in notes, 


P 2 Coſts 
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Coſts for the future are to be allowed when 
a cauſe goes off, and remains to be tried, for 
want of jurors. 2 Wilſ. 366. 

Where iſſue is or ſhall be joined, and the 
plaintiff hath negle&ed or ſhall regte& to 
bring ſuch iſſue on to be tried, according to 

Ihen on di- the courſe and practice of the court, it ſhall 
fault of the be lawful for the judges at (5) any time after 
Haintiff s go. ſuch neglect, upon motion made in open 
de... * lle court (due notice having been given thereof) to 
give judgment give the like judgment for the defendant as in 
of noxſuit. Caics of nonſuit, unleſs the judges ſhall upon 
Jult cauſe and reaſonable terms allow any tur. 
ther time or times for the trial of ſuch iſſue. 
And if the plaintiff hall (c) neglect to try ſuch 
iſſue within the time or times ſo allowed; 
then and in every ſuch caſe the judges ſhall 
proceed to give ſuch judgment as aforeſaid, 
Stat. 14 Geo. 2. c. 17. . 1 
Of obtaining It plaintiff doth not proceed to try his 
Judgment, as cauſe in due time, defendant is intitled tojudg- 
in caſ-of ment as in caſe of a nonſuit, by virtue of 
2 mY = the above ſtatute; in order to obtain which, 
proceeaing . g 
70 trial, in à rule muſt in the firſt place be given ſor 
due time, plaintiff to enter the iſſue on record, (which 
is a four day rule, excluſive of the day of 


ſervice) if he fails in this, defendant may 


** 


() The court was of opinion, that defendant ought 
to apply for judgment on this act, the very next term 
after default; Barnes 314. See /d. 318. but I con- 
ceive as the act is generel, any time after ſuch neglict, no 
court of juitice can limit the time of application. 

(c) Inis ſtatute is ſounded on reglect. Barnes 315. 


have 
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have the like judgment, as in caſe of a (d) 
nonſuit, 

When the roll is brought in, either in 
purſuance of a rule or withour, it will be 
neceſſary to give the officer (e) of the court, 
in whoſe cuſtody the roll or record is, notice 
to produce the ſame; notice alſo muſt be 
given of the (F) motion, and there muſt be 
an affidavit of the Hate ct the proceedings, 
of plaintiff's default in trying the (g) cauſe; 
and alſo of the ſervice of the notice of mo- 
tion; upon ing of which afñdavits, and 
of the entry of the iſſue on record (+); court 
will make a rule for plaintiff to ſhew cauſe, 


why the like judgment ſhouid nor be given 


for the defendant, as in the caſe of a none 
ſuit; which, upon no lufficient cauic being 
ſacwn, will be ordered accordingly, 


—— 


* 


(4) Barnes 313. 

(e) Viz. The clerk of the jurats, or the under clerk 
of the Treaſury, Mr. George Stubbs, who reſides near 
Old Palace Yard /:ftminſ/ter, and is Treaſury-keeper, 
and as he lives ſo near the repoſitory of the roils of this 
court, the ſame being under the Eæcheguer, on the 
right hand, as you enter W;/minfter Hall Gate, from 
Old Palace Yard, you may meet with him or his clerk 
almoſt any hour in term time. 

(/) But not a terms notice in any caſe, Bares 
08, 

g) Objection, by plaintiff's council, that, in order to 
ſupport a motion on this act, there ought to have been 
an affidavit, that the cauſe was not tricd; and it was al- 
lowed, and rule Nif diſcharged. Barnes 316 This 
affidavit muſt not be ſworn before plaintiff's attorney. 
Barnes 313. 

) Barnes 313. 


3 Cauſes 
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Cauſes held ſufficient, by the court, to 
prevent a nonſuit on this act of parliament, 

1. Plaintiff's own illneſs. Barnes 313. 

2. That plaintiff*s attorney died oy the 
hand of God. Barnes 315. 

3. That defendant, by ſome act of his, 
hindered the trial of the cauſe, Barnes 315, 
498. See Id. 443. 

4. Plaintiff's marriage, for thereby the 
ſuit is abated de facko. Barnes 314. | 

5. Plaintiff's witneſſes being diſabled with 
the gout. Barnes 316. 

When a further time is granted, the court 
appoints a time for the trial, as at the next 
aſſizes, or at ſome ſitting in London or Mid- 
dleſex, according as where the action 1s to be 
tried. Barnes 313. If the defendant applies 
for coſts for not going to trial, purſuant to 
notice, he has made his election, and cannot 
move for judgment, as in caſe of a nonſuir. 
Barnes 131, 314, 315, 316. Though further 
time for going to trial hath been given, yet 
upon reaſonable cauſe it may ſtill be enlarged, 
notwithſtanding the word (i) peremptory in the 
rule. Such judgment may be given in an 
action Qui tam, Sc. or replevin. Barnes 
315, 316, 318. Where the excuſe for not 
proceeding to trial, according to the rules of 
the court, is a ſufficient excule, the court, on 


—— 


) 


(i) The word peremptory in the rule doth not preclude 
the court from a further enlargement of the time, if they 
think it reaſonable 3 it is wrong to inſert the word 
peremptory, for the ſecond excuſe may be better than 
the firſt. Barzes 315. CES. 

| | giving 
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giving further time, will not make the plain- 
tiff pay the coſts of the application, but 
only the coſts for not procecding to trial. 
Barnes 316, 317, 318. 

You cannot, on notice of trial for the ſit- For trial at 
tings after term, enter a Ne recipiatur till af- 7 1 1 
ter proclamation made for bringing the re- recipistur ll 

cords in. « after precla- 

Motion to put off a trial, for that a mate- matrices. 
rial witcels is out of the way, and cannot be / e on 
had at the trial, muſt be made at Jeait two = Aion 
days before the day for which the notice of- 
trial was given. Rep. & Caf. of Prat. C. P. 
93, 105, 130. Pra. Reg. C. P. 399, 400. 
Barnes 4.37, 440, 442, 444. 

Bur if it appears that this witneſs, who is Net to Le 
ſworn to be a material witneſs, went out of £74#4 i/ the 
town or abroad beyond lea after the notice of 3 
trial was given, the court will not put off the en re 
trial for it; the defendant might have ſub- trial given. 
pœna'd him in time. Barnes 437. 

The perſon, or party, who ſhall apply for Party apply- 

a ſpecial jury, ſhall not only bear and pay the r « ſpe- 
tees for {trixing ſuch jury, but ſhall allo Pay , — Wh 4; h 
and diſcharge all the expences occaſioned by 5 
the trial of the cauſe by ſuch ſpecial jury; 
and ſhall not have any farther or other allow- and not allows 
ance for the fame, upon taxations of coſts, & me than 
than ſuch perſon or party would be intitled for a common 

ur 
unto, in caſe the cauſe had been tried by a 
common jury; unleſs the judge, before whom Uαε, &c. 
the cauſe is tried, ſhall, immediately after 
the trial, certify in open court under his 
hand, upon the back of the record, that the 
P 4 lame 
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ſame was a cauſe proper to be tried by a ſpe- 
cial jury, Stat. 24 Geo. 2. c. 18. 
What al bab- No perſon who ſhall ſerve upon a ſpecial 
ence to ſuch jury, or be returned, ſhall be allowed or take 
Jurz fer Jer for ſuch ſerving on any ſuch jury, more than 


Ling. 


the judge who tries the cauſe ſhall think juſt 
W and reaſonable, not exceeding 11. 1 s. except 
| in cauſes wherein a view hath been directed, 
ö Same ſtat. 
Venire n Every FVenire for the trial of any iſſue in 
3 any action or information, upon any penal 
Ss ſtatute, ſhall be awarded of the body of the 
| proper county where ſuch iſſue is triable, 
1 Same ſtat. | 
| On trials at On trials at bar, which are to be moved for, 
| __—_ plaintiff's attorney muſt before the eſ- 
farney to give . . . . . 
| motice of the ſoin-day of the term, in which the cauſe is 
day to chigf appointed to be tried, give notice to the chief 
prothonetary. prothonotary or his ſecondary, of the day on 
which ſuch cauſe is to be tried, that the ſame 
may be put down in the court- book; and in 
caſe of neglect, and without motion and ſpe- 
cial direction of the court, ſuch cauſe ſhall 
| not be tried that term. Hil. g Ann. 
On trial at On trials at bar, the lord chief juſtice and 
bar, j"%* e the other judges are to have copies of the iſ- 
bawe copics of . __ . : 
ebeifjurs d ſues in ſuch cauſes delivered to them four 
before trial,” days before the time appointed for trial: 
Mich. 3 Geo. 2. 
Clerks of offfze Every clerk of aſſize, and the aſſociate to 
and efeciat? the lord chief Juſtice, ſhall make returns of 
Poder ”  Peſtea's upon records iſſuing out of this court, 
wWwhereupon any proceedings have been by vir- 
tue of any writ of Ny prius, Diſtring as, or 
Hapcas corpora juraterum, and cauſe the ſame , 
: 0 
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to be delivered to the reſpective prothono- : 
taries, upon the Quarto die poſt of the return 

of the writ of N prius in bank, under the 
penalty of 20 J. And, that all excuſes may 

be taken away, the reſpective clerks of aſ- 

ſize and aſſociate at the trial ſnall rake the fees 

due to them reſpectively for the return of 

every ſuch poſtea. Paſch. 2 Fac. 2. 

After the trial is over, and the record is. 
returned with the poſtea ingroſſed, you get 
the poſtea ſtamped with a double half- crown 
ſtamp, and apply to the prothonotary to tax 
your coſts, and then deliver the record and 
poſtea to the clerk of the judggients, who 
continues the ſame on the roll, and awards 
judgment. 

Where final judgment ſhall be ſigned upon Poſtea 7 b- 
a poſtea, the prſtea ſhall immediately be left a clerk 
with the clerk of the judgments of the pro- Ze 
thonotary, and ſhall not afterwards be taken 
out of the office without leave of the court. 

Trin. 13 Geo. 2. 

In caſe a ſpecial verdict be found, the plain- Of /pectal 
tiff's attorney muſt enter the proceedings to ve. 
the end of the fpecial verdict on record, and 
deliver it to the ſecondary in court, and get 
a ſerjeant to move for a Concilium, or day for 
argument, then draw up the rule, and ſerve 
it on the defendant's attorney. 

In cauſes entered in the court-book for ar- Paper-3ooks 
gument at the bar on ſpecial verdicts or de- n /ecial ver- 
murrers, the attornies concerned in the cauſe ©# ere 
ſhall deliver true copies of the record to the An 5 
reſpective juſtices of the court, by the ſpace 
of one week at leaſt next before the day ap- 
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pointed for ſuch argument; namely, the at- 
torney for the plaintiff, one copy thereof to 
the lord chief juſtice, and another to the ſe- 
nior judge; and the attorney for the defen- 
dant like copies to each of the other two 
Juſtices. Paſch. 27 Car. 2. 
Ne argument No arguments by counſel on either ſide 
till books deli- hall be heard at the bar, until books be de- 
__ livered to all the judges. Same rule. 
F either nog. In caſe the attorney of either party ſhi] 
44e. the other not deliver books as he ought; then if the 
a Ul, eli attorney on the other ſide, for expediting his 
wer all the 3 
* client's cauſe, will deliver books to all the 
judges three days at the leaſt before the argu- 
ment, counſel ſhall be heard on his client's 
behalf, at the day appointed, and the attor- 
nd ney delivering books as afortſaid ſhall be re- 
And be rein, imburſed the charges of delivering the two 
burſed &y the books, which ought to have been delivered 


attorney ma- 


king fault. by the attorney of the adverſe party, which 
charges the ſaid attorney ſhall be bound to 
pay upon the demand thereof. Same rule, 
If met paid be- If the charges of delivering the ſaid two 
Fore judgment, books ſhall not be paid before judgment ſhall 
to be allowed be given in the cauſe, the charges of deliver- 
— ing the ſaid books ſhall be allowed upon tax- 
ing coſts, and in that caſe the attorney ſhall 
not be compelled to pay the ſaid colts; but 
if no coſts are to be taxed in the caſe, then 
the attorney making default in delivering of 
I no ceſſi, at- the b:oks as aforeſaid, ſhall be compelled to 
zachmert pay the charges of the copies ſo delivered by 
8 attorney of the adverle party, by attach- 


ney makin : 
default, ment or otherwiſe, as the court ſhall think fir. 


Same rule, vide poſtea. 
I A 
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A motion in arreſt of judgment muſt be Metion in ar- 
made within the firſt four days, i. e. before, '# 9 ju4g- 
or on the appearance day of the return of the wen. 
Habeas corpora juratorum. Barnes 445. e 

If the motion be on the laſt day of term, Notice, if on 
the party, who moves an arreſt of judgment, % day of 
muſt produce an affidavit, that he has given 2 
notice of his motion to the other ſide. 

After a motion in arreſt of judgment the Nt after mo- 
py can't move to ſer aſide the verdict, un- 7% afide 


: | dit ; an- 
els it be upon a matter diſcloſcd after the w 3 


motion in arreſt of judgment, and the motion 
to ſet aſide the verdict be made before judg- 
ment pronounced. See Barnes 441, 443. 

Verdicts have been frequently ſet aſide for HDi ger 
excellive damages, but never for ſmallneſs of — Fg 
damages; bur ſee Barnes 448, 455. Wenne 1 

A motion for a new trial can't be made af - Mation for 
ter the appearance-day of the return of the new mal, 
Habeas corpora juratorum, unleſs the founda- 
tion of the motion be ſome matter diſcovered 
afterwards. 

Where the iſſue lay on the defendant, as Seim, when 
Solvit ad diem, Sen aſſault, &c. and the de- M ue lay on 
fendant's witneſſes have been examined, the Mendant. 
court ſeldom grants a new trial. 

In ejectment, where a verdict is for the de- Sellom in ges. 
fendant, it is not uſual to grant a new trial, t, , ver- 
becauſe the plaintiff may bring a new eject- Are rar 
ment, and no other diſadvantage happens to . 
him; but where the verdict is for the plain- 
tiff, a new trial is often granted; for then 
the conſequence of not granting a new trial is 


the alteration of the poſſeſſion of the pre- 
miſſes. Sce Barnes 440. 
When 
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When final judgment is obtained, the par 
ty is to proceed to execution; of which ſee 
hereafter. 

As we ſpoke of iſſues triable by juries, 
we ſhall ſay ſomething of iſſues triable by the 
judges, or by record, as on demurrers, and 
pleas of Nul 1tet record. 


O ＋ Aemurrers. 


ND the ſaid . by A. R. his attorney 
cometh and defendeth the force and in- 


declaration. jury, when, Sc. and ſaith, that the ſaid de- 


Joinder. 


claration in form aforeſaid made and decla- 
red, and the matter therein contained, are not 


ſufficient in the law for the ſaid S. to have or 


maintain his ſaid action againſt him the ſaid 
IF. and that he the {aid V. hath no need, nor 
is he obliged by the Jaw of the land to anſwer 
the ſaid declaration in manner and form afore- 
ſaid made and declared: And this he is rea- 
dy to verify: Wherefore for want of a ſuffi- 
cient declaration in this behalf, the ſaid . 
prayeth judgment, and that the ſaid S. may 
be barred from having his ſaid action againſt 

him the ſaid /. &c. i 
And the ſaid S. inaſmuch as he hath above 
declared ſufficient matter in the law to have 
and maintain his ſaid action againſt the ſaid 
W. which he is ready to verify; which ſaid 
matter the faid . hath not denied, or given 
any anſwer thereto, but intirely refuſeth to 
admit the verifying the ſame; the ſaid S. 
praycth judgment, and his damages by oc- 
caſion 
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caſion of the premiſſes to be adjudged to 
him, &c. | 

And becauſe the juſtices here will adviſe Concilium, 
themſelves of and upon the premiſſes before 
they give their judgment thereon, day is given 
to the ſaid parties here from the day of Sr. 

Martin in fifteen days to hear their judgment, 
for that the ſaid juſtices here are not yet ad- 
viſed thereof, &c. 

And the ſaid R. D. by T. C. his attorney 3 Lev. 130. 
cometh and defendeth the force and injury, % mur. 
when, Ec. and craveth oyer of the ſaid writ ,,j 4.1. 
of our lord the king of privilege; and it is tion, ar the 
read to him in theſe words, 10 wit, George ſuit of any at- 
the ſecond, Tc. | ſetting forth the whole writ . 
in hec verba.] Witneſs Sir Robert Eyre, — ww 
knight, at I eſiminſter, the third day of July, 

Sc. which being read and heard, the ſaid WY. 
prayeth judgment of the ſaid writ and decla- 
ration aforeſaid of him the ſaid V. becauſe he 
ſaith, that the ſaid writ, and the declaration 
thereupon aforeſaid, in manner and form 
aforeſaid made and declared, and the matter 
in them contained, are not ſufficient in the 
law for the ſaid . to have and maintain his 
action aforeſaid againſt him the ſaid R. to 
which ſaid writ and declaration in manner and 
form aforeſaid made and declared he had no 
need, nor is he by the law of the land held or 
obliged, in any manner to anſwer; And this 
he is ready to verify; wherefore, and for 
want of a ſufficient writ and declaration in 
this behalf, the ſaid R. prayeth judgment, 
and that the ſaid V. from his action aforeſaid 


may be debarred, &c. and for cauſes of de- 
murrer 
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murrer in law in this behalf he the ſaid R. ac- 

cording to the form of the ſtatute in ſuch 

like caſes made and provided, ſheweth to the 

court theſe following; that is to ſay, for this, 

that it appeareth to this court, that the ſame 

Writ teſed. Writ of our ſaid lord the king of privilege was 
before te had and ſued out upon the third day of Fuly 
cauſe of action. jn the eighth year of the reign of our ſaid lord 
the king, which day of ſuing out thereof was 

before the day on which the ſaid . has in 

his ſaid declaration thereupon alledged and 

declared, that the ſaid treſpaſſes, aſſaults, bat- 

teries, woundings and impriſonments, charged 

upon him the ſaid R. in and by the ſaid de- 

Fariance, &c. Claration, were done and committed; and 
alſo for this, that between the writ and de- 

claration are diverſe variances; and alſo for 

this, that the {aid declaration in form afore- 

ſaid made and declared 1s in itſelf repugnant, 

inſenſible, contradictory, and wanteth form, 

Day for plain- and ſo forth; and hereupon the ſaid R. D. 
riff to join in demandeth the aforeſaid V. O. to join in de- 
demurrer. murrer with him the ſaid R. And hereup- 
on a day is given by the court of our ſaid lord 

the king of the bench here, to the ſaid VV. be- 

fore his majeſty's juſtices at Meſtminſter, until 

next after to join in the de- 

Plaintir murrer in law with the ſaid R. And the ſaid 
makes defuult. M. at the fame day being ſolemnly required 
came not, neither is his writ of our ſaid lord 

the king of privilege aforeſaid againſt the ſaid 

R. further proſccuted, but he made default: 

Judgment Therefore it is conſidered, that the ſaid . 
againſt the take nothing by his ſaid writ, but that he and 
plaintiff, his pledges to proſecute, to wit, J. 17 _ 
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R. R. be thereof in mercy, &c. and that the 
ſaid R. do go thereof without day, Sc. And 
further it is conſidered by the court here, 
that the ſaid R. recover againſt the ſaid . 
31. 16s. 8 d. for his expences and coſts by 
him about his defence in this part ſuſtained, 
to the ſaid R. by the court here, according 
to the form of the ſtatute in ſuch caſe lately 
made and provided, adjudged, Sc. and that 
the ſaid R. have his execution for the ſame, 


Se. 
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And the ſaid C. ſaith, that the aforeſaid General 4. 
plea of the ſaid F. above pleaded in bar, is 7=rrer 10 4 


not ſufficient in law to bar him the ſaid C. lea. 


from his ſaid action againſt the ſaid F. and 
that he the ſaid C. hath no need, nor is bound 
by the law of the land, to anſwer to the ſaid 
plea in manner and form aforeſaid pleaded 
and this he is ready to verify : Wherefore for 
default of a ſufficient plea in this behalf the 


ſaid C. prayeth his ſaid debt, together with 


his damages by occaſion of detaining that 
debt, to be adjudged to him, &c. 


And the ſaid Y for that he hath above al- 5uinder. 


ledged ſufficient matter in law to bar the ſaid 
C. from having his ſaid action againſt him the 
ſaid F. which he is ready to verify, which 
ſaid matter the ſaid C. hath not denied, nor 
any ways anſwered thereunto, but wholly re- 
fuſcth to admit the verification thereof, pray- 
eth judgment, and that the ſaid C. may be 
barred from having his ſaid action, Sc. And 
becauſe the juſtices, &c. 


And the ſaid J. S. and M. by C. B. their Demurrer to 


attorney, come and defend the force and «eclaration for 
i njury, not alledging 
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that admini- 
firation WAS 
granted to 
defendant. 


Special demur- 


bail band. 
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injury, when, &c. and pray judgment of 
the ſaid declaration : Becauſe they ſay, that 
the ſaid declaration and the matter therein 
contained are not ſufficient in law to maintain 
the action of the ſaid D. againſt them the ſaid 
J. S. and M. to which ſaid declaration the ſaid 
J. S. and M. have no need, nor are they obli- 
ged by the law,of the land to anſwer; and 
this they are ready to verify: Wherefore for 
want of a ſufficient declaration in this caſe, the 
ſaid J. S. and M. pray judgment of the ſaid 
declaration, and that the ſame may be quaſh- 
ed, Sc. And the ſaid JF. S. and M. accord- 
ing to the ſtatute ſhew the cauſes of demur- 
rer following, 7o wit, that it is not alledged 
in the ſaid declaration how, or by whom let- 
ters of adminiſtration were granted; nor is it 
alledged that adminiſtration was ever granted 
to the ſaid J. S. and M. And allo that the 
ſaid declaration is uncertain and wanteth 
form. 

And the ſaid E. II ſaith, that the ſaid plea 


rer to a plea of him the ſaid F. S. in manner and form 
Nil debet 70 a 


aforeſaid above pleaded, and the mater there- 
in contained, are not ſufficient in Jaw to bar 
the ſaid E. from having his ſaid action againſt - 
him the ſaid F. and that he the ſaid E. hath 
no need, nor is he obliged by the law of the 
land to anſwer the ſaid plca of him the ſaid F. 
in manner and form aforeſaid above pleaded; 
and this he is ready to verify : Wherefore for 
want of a ſufficient plea 1n this behalf the ſaid 
E. prayeth judgment, and that his ſaid debt, 
together with his damages by reaſon of the 
detaining of that debt, may be adjudged to 

him, 


in the Court of Common Pleas. 


him, &c. And for cauſes of demurrer in Cauſe: of de- 
Law in this behalf, the ſaid E. according to *π⁹ . 


the form of the ſtatute in ſuch caſes made 
and provided, ſheweth to the court here theſe 
cauſes following; (that is to ſay) for this, that 
the ſaid F. S. hath not by his ſaid plea parti- 
cularly denied nor confeſſed the ſaid deed in 
the ſaid declaration alledged; and alſo for 
this, that the ſaid F. is eſtopped by the ſaid 
deed to ſay, that he doth not owe the money 
in the ſaid deed mentioned, and ought to have 
ſnewn by his plea how he is diſcharged from 
the ſame. 


And the ſaid F. S. ſaith, that the ſaid plea Thinders 


by him the ſaid F. in manner and form afore- 
faid pleaded, and the matter therein con- 
tained, are good and ſufficient in the law to 
bar the ſaid E. from having his ſaid action 
againſt him the ſaid F. which ſaid plea, and the 
matter therein contained, he the ſaid F. is 
ready to verify; and becaule the ſaid E. to 
the ſaid plea hath not anſwered, nor the ſame 
hitherto in any manner gainſaid, he the ſaid 
F. doth pray judgment, and that the ſaid E. 
may be barred from having againſt him the 
laid F. his ex aforeſaid, Sc. 
Judic. p 


And the 110 4. ſaith, that the ſaid plea D to 
of the ſaid J. above by replying pleaded, and a replication, 


the matter therein contained, are not ſufficient 
in the law for the ſaid F. to have and main- 
tain his ſaid action againſt him the ſaid 4. and 
that he hath no need, nor is he obliged by 
the law of the land to anſwer to the ſaid plea 
In manner and form aforeſaid pleaded; and 
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this he is ready to verify: Wherefore for de- 
fect of a ſufficient plea in this behalf the ſaid 
A. prayeth judgment, and that the ſaid J. 
may be barred from having his ſaid action 
againſt him the- ſaid A. &c. 

And the ſaid J. for that he has above by 
replying alledged ſufficient matter 1n the law, 
for him the ſaid 7. to have and maintain his 
ſaid act ion againſt the ſaid A. which the ſaid 
FJ. is ready to verify; which matter the ſaid 
A. doth not deny, nor any ways anſwer there- 
to, but intircly refuſeth to admit the verify- 
ing thereof; the ſaid F. as before prayeth 
judgment, and his ſaid debt, together with 
his damages by occaſion of detaining that 
debt, to de adjudged to him, c. And be- 
cauſe, Ec. 

And the ſaid 7. ſaith, that the ſaid plea 
of the ſaid M. above by rejoining pleaded, 
and the matter therein contained, are not ſuf- 
ficient in the law to bar the ſaid F. from hav- 
ing his ſaid action againſt the ſaid T, and that 
he hath not need, nor is obliged by the law 
of the land to anſwer to the ſaid plea in man- 
ner and form atoreſaid pleaded; and this he 
is xeady to veriiy: Wherefore the ſaid J. as 
betore, pray. ech judgment, and his ſaid debt, 
together with his damages by occaſion of the 
dctaining that debt, to be adjudged to him, 
Sc. 

And the ſaid 7. for that the matter afore- 
ſaid by him above by rejoining alledged 
(which he is ready to verify) is ſuffic ient in 
the law to bar the {aid 7 from having his ſaid 
action againſt him the ſaid T. which did mat- 
ter 
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ter the ſaid J. hath not denied, nor any ways 


anſwered thereto, but intirely refuſeth to ad- 
mit the verifying the ſame, prayeth judg- 


ment, and that the ſame J. may be barred 3 Lev. 187. 


from having his ſaid action againſt him, Sc. 


When demurrer is joined, the plaintiff's Of going 1 


argument on 


attorney makes up the demurrer book, and 
delivers a copy of it on treble penny paper to 
the defendant's attorney, who mult pay him 
for it after the rate of 4 d. per ſheet, beſides 
the duty, and alſo for entering his pleadings 
and warrant of attorney; then che plaintiff's 
attorney enters the whole proceei!inys on the 
roll, and having delivered it to the ſecondary 
gets a ſcrjeant to move for a Concilium, or 
day for arguing the demurrer, and the ſe- 
condary draws up a rule accordingly, which 
muſt be ſerved on the defendant's attorney, 
and the demurrer put down in the book for 
argument, It will be irregular to move for 
a Concilium betore the paper book is deliver- 
ed to defendant's attorney; and for this ir- 
regularity, court ordered cauſe to be ſtruck 
out of paper. Barnes 163. 

As to delivering the paper books, vide an- 
lea fol. Rule, Paſ. 27 Car. 2. 


The plaintiff's attorney ſhall deliver all the 4 70 deliver - 
demurrer books to the lord chief juſtice and ing he papers 


the reſt of the judges, and the defendant's at- 
torney ſhall pay the plaintiff 's attorney for 
two of the ſaid books two days at leaſt before 
the day appointed for arguing ſuch demurrer 

2 and 


demurrer, 


KJ. 
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and the defendant ſhall not be heard by his 


counſel when the cauſe comes on to be argu- 
ed, unleſs the ſaid two books be accordingly 
paid for. Mich. 6 Geo. 2. 
Where incoſs Where the defendant cemurs to the de- 
of demurrer claration, his attorney hall be obliged to ac- 
Mk at cept of notice of executing the writ of in- 
ee quiry on the back of the joinder in demur- 
of inquiry, rer; and where the defendant pleads ſuch a 
dilatory plea that the plaintiff is obliged to 
demur, the defendant's attorney ſhall be 
obliged to accept of notice of executing a 
writ of inquiry on the back of ſuch demur- 
rer. Trin. 10 Geo. 1. 
Tr judges dcs Per Curiam : For the future in all demur- 
counſels names, rer books delivered to the judges, let the 
number roll, counſels names be inſerted who ſigned the 
_ 4 6a * pleadings, and let the number roll, and day 
45 abn. Of argument be ſet down on the outſide of 
each book. Trin. 17 & 18 Geo. 2. Barnes 
164. 


Proceedings on iſſues upon Nul tiel 
record. 


Declaration in London, R D. late of London, carpenter, 


Arlt on ajulg=" 19 toit. was ſummoned to anſwer un- 
8 to L. P. of a plea, that he render to him 
621. of lawful money of Great Britain, which 
he oweth him and unjuſtly detaineth, &c. 
and whereupon the ſaid L. by J. C. his at- 
torney faith, that whereas the ſaid L. hereto- 


fore, that is to ſay, in Eaſter term in the fourth 
year 


in the Court of Common Pleas. 


year of the reign of his preſent majeſty king 
George the ſecond, in his ſaid majeity's court, 
before Sir Robert Eyre, knight, and his bre- 
thren, then his majeſty's juſtices of the bench 
here, at Weſtminſter in the county of Middle- 
ſex, by the conſtieration of the ſaid court re- 
covered againſt the ſaid . 621. which were 
adjudged to the ſaid L. in the faid court for 
his damages which he had ſuſtained, as well 
by occalion of the not performing certain pro- 
miſes and undertakings to the ſaid L. by the 
ſaid R. then lately made, as for his coſts and 
charges by him about his ſuit in that behalf 
expended, whereof the ſaid R. is convicted, 
as by the record and proceedings thereof now 
remaining in his majeſty's ſaid court here 
more fully and ar large appeareth, which ſaid 
judgment ſtill remaineth in its full ſtrength, 
force and effect, not reverſed, vacated, an- 
nulled, diſcharged or ſatisfied ; and the ſaid 
L. hath as yet obtained no ſatisfaction of the 
aforeſaid judgment, whereby: an act ion hath 
accrued to the ſaid L. to demand and have of 
the ſaid R. the ſaid 621. yet the ſaid R. al- 
though often requeſted, hath not readered 
the ſaid 621. or any part thereof to the ſaid 
L. but to render the ſame to him hitherto 
hath denied, and ſtill doth wholly deny, to 
the damage of the faid L. 20/. And there- 
of he bringeth ſuit, &c. 
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And the ſaid R. by . I. his attorney co- Y Nul tie! 
meth and defendeth the force and injury, record. 


when, Sc. and faith, that the ſaid L. oughr 


not to have his ſaid action againſt him, be- 


cauſe he faith, that there 1s not any ſuch re- 
Q 3 h cord 
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cord of recovery of damages aforeſaid againſt 
him the ſaid R. in his ſaid majeſty's court, 
before Sir Robert Eyre, knt. and his brethren, 
his majeſty's juſtices of the common bench, 
as the ſaid L. in his declaration hath alleged, 
and this he is ready to verify: Therefore he 
prayeth judgment, if the ſaid L. ought to 
have his ſaid action thereof againſt him, &c. 

And the ſaid L. ſaith, that he by any thing 
before alledged ought not to be barred from 
having his aforeſaid action maintained againſt 
the ſaid R. becauſe he ſaith, that there is ſuch 
a record of recovery againſt him the ſaid R. 
in his ſaid majeſty's court of common bench 
here remaining, as by the ſaid declaration is 
above alledged; and this he is ready to ve- 
rify by the ſaid record, and he prayeth, that 
the ſaid record may be inſpected and ſcen by 
the juſtices here, &c. And becauſe the ſaid 
L. hath not the ſaid record now ready here 
in court, it is ſaid by the ſaid court here to 
the ſaid L. that he have the ſaid record here 
on | The ſame 
day is given to the ſaid R. here, &c. 


On bringing the record into court on the 


ment on bring- day given, the ſecondary of courſe draws up 
ing record into a rule for judgment Niſ cauſa within four 


ccart, 


days, and at the expiration of that time the 


ſecondary certifies at the foot of the rule that 


Judgment, 


no cauſe hath been ſhewn, after which judg- 
ment may be ſigned. 
The clerk of the judgments enters up the 


judgment. 
The 


* 
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The plaintiff muſt bring in the record at 
the day he has given himſelf, or the court : 
will not receive it. 

And the aforeſaid 7. by 7. D. his attorney Recovery in a 
cometh and defendeth the force and injury, /9rmer action 
when, Sc. and faith, that the ſaid J. ought Cd in bar. 
not to have or maintain his ſaid action againſt 
him, becauſe he ſaith, that after making the 
ſeveral promiles and adumptions in the ſaid 
declaration mentioned, and before the day of 
obtaining the original writ of the fil T. 7 
wit, in the term of St, Michael in the pre- 
ſent——year of the reign of the now king 
before Sir Robert Eyre, knight, and his com- 
panions, juſtices of our ſaid lord the king of 
the bench at /Ze7minjler, by bill, without the 
writ of the ſeme King, and by the con ſidera- 
tion of the {aid court, recovered againſt the 
ſame 7. 601. for his damages which he had 
ſuſtained as well by reuſon of the not per- 
forming the ſeveral promiſes and aſſumptions 
in the ſaid declaration above mentioned, as 
for his coſts and charges by him in lus faid 
luit in that behalf laid our and expended, as 
by the record and proceſs thereof in the ſaid 
court of our ſaid lord the king of the bench 
at MWeſtminſter fully appeareth. And the la:d 
J. averreth, that the promiſes and aflump- 
tions in the {aid record mentioned, and the 
promiſes and aſſumptions in the ſaid declara— : 
tion above mentioned, are the ſame promiſes 
and aſſumptions, and not other or different; 
and this the ſaid J. is ready to verify: Where- 
upon he praycth judgment, if the fad 7. 

24 ought. 
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Replication, 
Nul tiel re- 


Rejoinder. 


Day given to 
produce the re- 
cor 4. 
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ought to have or maintain his ſaid action 
againſt him, c. | 

And the aforeſaid T. ſaith, that he 
any thing alledged by the ſaid 7. in the above 
pleading ought not to be precluded from ha- 
ving his action aforeſaid againſt the ſaid 7. 
becauſe he ſaith, that there is not any ſuch re- 
cord of the ſaid recovery againſt the ſaid F, 
at the ſuir of the ſaid 7. as he the ſaid F, 
above in picading hath alledged; and this he 
is ready to verify: Whereupon he prayeth 
Judgment, and that his ſaid damages may be 
adjudged to him, Sc. 

And the aforeſaid J. ſaith, that there is a 
record of the ſaid judgment as the ſaid J. 
above in pleading hath alledged; and this he 
is ready to verify by the ſaid record, and 
prayeth, that the ſaid record may be ſeen 
and inſpected by the juſtices here. And be- 
cauſe the ſaid record is not now had here, it 
is commanded the ſaid 7, that he have here 
the ſaid record in (the day) at his 

ril. The ſame day is given as well to the 
ſaid T. as to the ſaid J. here, Sc. At which 


day come here as well the ſaid T. as the ſaid 


Def. fails in 
producing the 
record, 


F. by their ſaid attornies, and the ſaid F. hath 
not here the ſaid record, but maketh default; 
whereby it ſufficiently appeareth to the ſaid 


juſtices here, that there 1s not any ſuch re- 


cord of the ſaid recovery, as the ſaid F. hath 
above alledged; Wherefore, &c. (Judg- 
ment.) 

2. If there was not here a complete iſſue 
upon the replication, and the rejoinder un- 


neceſlary, 
4 And 
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And the ſaid T. by F. K. his attorney co- 
meth and defendeth the force and injury, 
when, Sc. and faith, that the ſaid F. ought 
not to have his aforeſaid action againſt him 
the ſaid T. thereon, becauſe he faith, that one 
C. T. heretofore (that is to ſay; in Eaſter term 


223 
That the pit. 


is outlawed in 
another court. 


in the fifth year of the reign of his preſent 


majeſty, by an original writ impleaded the 
ſaid J. by the name of F. V. late of London, 

ent. in the court of the ſaid now king, be- 
fore the king himſelf (the faid court then 
and ſtill being at Weſtminſter in the county of 
Middleſex) in a plea of treſpaſs; and the ſaid 
J. becauſe he did not appear in his ſaid ma- 
jeſty's court before thę ſaid king, to anſwer 
unto the ſaid C. in the aforeſaid plea, accord- 
ing to the law and cuſtom of this realm, was 

ut in exigent to be outlawed in London; and 
for that reaſon afterwards, /o wit, on Mon- 
day next before the feaſt of the purification 
of the bleſſed virgin Mary in the ſixth 
year of the reign of his preſent majeſty, in 
the ſaid court of our ſaid lord the now king 
before the ſaid king himſelf, was outlawed 
in due form of law at the ſuit of the ſaid C. 
in the ſaid plea, and (till remaineth outlawed, 
as by the record and proceedings thereof in 
his ſaid majeſty's court, before the king 
himſelf at Weſtminſter aforeſaid returned, 
and now there remaining, may more fully 
appear ; and this he is ready to verify by the 
ſaid record : Wherefore he prayeth judg- 
ment, whether the ſaid F. ought to have his 
ſaid action therefore againſt him. 


And 
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Replication, An] the ſaid 7. faith, that he, by any 
Noltiel re- thing by the ſaid T. in his plea above alledg- 
_— ed, ought not to be barred from having his 
ſaid action againſt him, becaule he ſaith, that 
there is not any ſuch record of outlawry in 
his ſaid majeſty's court betore the king him- 
ſelf, as the ſaid T. by his ſaid plea hath al- 
ledged ; and this he 1s ready to verify in ſuch 
Day gien to manner as the court ſhall award. Aud the 
produce the re- ſaid T. is commanded that he have the ſaid 
cord. record here on the morrow of the aſcenſion 
of our Lord at his peril; and the ſame day 
Daft. makes js given to the ſaid F. here, &c. At which 
arfault, day here come as well the ſaid J. as the ſaid 
T. by their attornies aforeſaid z' and the ſaid 
J. hath not here the ſaid record, but mak- 
eth default thereof: Wherefore, G&c. 
Notice of in Upon an iſſue of Nl tiel record, notice of 
guiry on ite executing a writ of inquiry may be given up- 
rug tiel eon the ilfue- book, as well as upon a joinder 
; in demurrer. Long againſt Lingwood, Hl. 8 
Geo. 2. Barnes 249. Pract. Keg. C. P. 443. 
Nhe a for Where the judgment upon an iſſue of Nu 
day rule on if» tie] record is final, the rule ſhould be, unlels 
fue of Nul tiel cauſe within four days, that the defendant 
record is . may have that time to move in arreſt of 
Heng. judgment; but where the judgment is inter- 
locutory, that reaſon fails, and a two day rule 
hath been held ſufficient, becauſe the defen- 
| dant may move in arreſt of judgment after 
Difference the inquiry executed. Where the proceed- 
where pte ing is by original, and a general return day 
— ty 4 is given to bring in the record, the defend- 
9&1, ant ought to be called to bring in the record 


bill, . 
or at the riſing of the court on that day, and if 
he 
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he fail, the rule for judgment ſhould be, un- 
leſs cauſe on the appearance day of that re- 
turn, and the record may be brought in on that 
day or any other intervening day. But where 
the proceedings are by bill againſt an attor- 
ney, and the day given to bring 1n the re- 
cord is a day certain, the record cannot be 
brought in after that day ; but on that day, at 
the riſing of the court, th= defendant ought 
to be called to bring in the record, and if he 
fail, the court will appoint the day to be in- 
ſerted in the rule for judgment Nj/ cauſa. | 

Rule to ſhew cauſe why defendant ſhould 
not reply to ſeveral matters to a plea in bar to 
an avowry, diſcharged; becauſe no inſtance 
can be ſhewn of ſeveral matters replied ſince 
fat. 4 An. chap. 16. for though the words of 
the ſtatute are, to plead as many matters, &c. 
and Replications, rejoinders, &c. are properly 
pleadings, yet the courts of Weſtminſter have 
never carried their leave, further than as 
afore- mentioned. Barnes 364. 


Of judgments by default. 


T* the defendant does not plead by the Of entering 
time limited by the rules of the court (for judyment by i 
which ſee before, fol. Sc.) the Haul. ; 


plaintiff may ſign his judgment with the pro- 1 
thonotary, in whoſe office the proceedings are 1 
entered. Ia debt the judgment is final, and i 


ſigned on a double halt-crown ſtamp; but in 

treſpaſs, treſpals on the caſe, Sc. the firſt 

judgment is only interlocutory, and not final, : 
till | 

. 


Judgment in 
debt, 


By Nil dicit. 


” 


Tudgment 
figned 5 May 
1767. 


Day of ſigning 
judgment to be 
ſet dawn, 
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till the inquiry is returned, when you get the 
inquiſition ſtamped with a double half-crown 
ſtamp, and then the prothonotary taxes your 
coſts de incremento, which is called ſigning the 
final judgment. 

In entering your judgment you leave about 
an inch margin, and begin about ten inches 
from the top of the roll, the declaration 
thus : 


London, 8 D. late of London, merchant, 

to wit. was attached to anſwer A. B. 
in a plea of treſpaſs on the caſe; and where- 
upon, Sc. (to the end of the declaration) And 
thereof he bringeth ſuit, &c, 

Then beginning a new line, you enter the 
judgment in the following manner : 

And the ſaid C. D. by C. H. his attorney 
cometh and defendeth the force and injury, 
when, Sc. and faith nothing in bar or pre- 
cluſion of the action of the ſaid A. B. by 
which the ſaid 4. B. remaineth thereupon un- 
defended againſt the ſaid C. Therefore it is 
conſidered that the ſaid A. recover againſt the 
ſaid C. his faid debt, and his damages by oc- 


— * 


By the ſtatute 29 Car. 2. c. 3. f. 14. perpetuated by 
1 Fac. 2. c. 17. /. 5. Any judge or officer of any of the 
courts at Nef min ſter, who ſhall ſign any judgment, ſhall 
at the time of ſigning it (without fee) ſet down the day 
and year of his ſo doing upon the paper-book, docket or 
record, which day and year ſhall be ſet down on the 
margin of the roll of the record where ſuch judgment 
ſhall be entercd, 


caſion 
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caſion of the detaining the ſaid debt to 335. 
by the court here adjudged to the ſaid A. B. 
by his aſſent. And the ſaid C. in mercy, Mer. 


Sc. 
And the ſaid B. by C. D. his attorney co- Cognovit ac- 


meth and defendeth the force and injury, tionem in dr. 


when, &c. and faith, that he cannot deny 
the action of the ſaid E. nor but that he ow- 
eth to the ſaid E. the ſaid 10/7. in manner and 
form as the ſaid E. hath above declared 

ainſt him : It is therefore conſtdered that Judgment 
the ſaid E. recover againſt the ſaid B. his ſaid /#2*%4 da 
debt, and his damages by occaſion of the de- 6 
taining that debt to 53s. by the court here FEY? 
adjudged to the ſaid E. by his aſſent; and 
the ſaid B. in mercy, &c. 

And the ſaid T. by L. R. his attorney co- Cognovit ac- 
meth and defendeth the force and injury, *9nem ic debe 
when, Cc. and faith, that he cannot deny“ _ 
but that the ſaid writing obligatory is the deed 
of him the ſaid T. nor but that he oweth to the 
laid W. the ſaid 101. in manner and form as 
the ſaid V. hath above declared againſt him: 

It is therefore conſidered, &c. as before. 
And the ſaid L. by T. S. his attorney co- Judgment by 
meth and defendeth the force and injury, "tes 3 
: ormatus, 
when, &c. and the ſame attorney ſaith, that | 
he is not informed by the ſaid L. of any an- 
ſwer to be given for the ſaid L. to the ſaid R. 
in the plaint aforeſaid; and he ſaith nothing 
elſe thereupon ; by which the ſaid R. remain- 
eth thereupon undefended againſt the ſaid L. 
It is therefore conſidered, c. 
And the ſaid C. D. by E. T. his attorney Nil dicit 72 


cometh and defendeth the force and injury, cafe. 
when, 


Inquiry 


awarded. 
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when, Sc. and faith nothing in bar or pre- 
cluſion of the action of the laid G. by which 
the ſaid G, remaineth thereupon undefended 
againſt the ſaid C. For which the ſaid E. 
ought to recover againſt the ſaid C. his da- 
mages by occaſion of the premiſſes. But be- 
cauſe it is not known what damages the ſaid 
G. hath ſuſtained by occaſion of the premiſſes, 
therefore it is commanded to the-ſheriff, that 
by the oath of good and lawful men of the 
county aforeſaid he diligently inquire what 
damages the ſaid G. hath ſuſtained as well by 
occaſion of the premiſſes, as for his coſts and 
charges by him about his ſuit in this behalf 
expended; and that the inquiſition which he 
ſhall-thereupon make he make appear to the 
Juſtices of our lord the king at Weſtminſter, 
on the morrow of the holy Trinity, under his 
ſeal, and the ſeals of them by whoſe oath he 
ſhall make the ſaid inquiſition. As to conti. 
nuance vide 2 Danv. Abr, 153. pl. 7. Tel. 
97. Ney 120. Cro. Eliz, 144, 774. 11 Co. 
6. b. Rol. Rep. 30, 31. Cro. Eliz. 75. Sid, 
16. 

If the action be in caſe Sur aſſumpſit, in- 
ſtead of ſaying (y occaſion of the premiſſes] ſay 
{ by occaſion of the not performing the promiſes 
and undertakings aforeſaid.] 

In treſpaſs ſay, [by occaſion of the treſpaſs 
aforeſaid.) 

It in treſpaſs and aſſault, ſay [ occaſion of 
the treſpaſs and aſſault afore/aid.] 

If 1n treſpaſs, aſſault and impriſonment, 
ſay [by occaſion of the treſpaſs, aſſault and in- 
priſonment aforeſaid. 

n 


in the Court of Common Pleas. 
In covenant ſay [by occaſion of breaking the 


ſaid covenant. ] 

If the defendant, after having pleaded per 
minas or per dures, and iſſue taken thereon, 
is willing to confeſs the action, the entry of 
ſuch confeſſion 1s to be in this manner. 
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At which day here cometh as well the ſaid Relicta verifi- 


A. as the ſaid B. by their attornies aforeſaid, 
and thereupon the ſaid B. relinquiſhing his 
averment aforeſaid above by him pretended 
faith, that he cannot deny the action of the 
ſaid A. thereupon, nor but that he at the time 
of making the ſaid writing was of his own 
right at large, and made the ſaid writing to 
the ſaid 4. of his mere and free will, and not 
for fear of threatnings, as he the ſaid A. hath 
above alledged: Therefore it is conſider- 
ed, Sc. as before. 

If the defendant confeſs the action after 
Non eft faftum pleaded, and iſſue joined, the 
entry is thus : 


catione, 


At which day here cometh as well the ſaid The lite after 


R. as the ſaid S. by their attornies aforeſaid, 
and hereupon the ſaid S. relinquiſhing his 
averment aforeſaid above by him pretended, 
faith, that he cannot deny the ſaid action of 
the ſaid R. nor but that the ſaid writing is 
the deed of him the ſaid S. nor but that he 
oweth the ſaid R. the ſaid 100 J. in manner 
and form as the ſaid K. above complaineth 
apainſt him: Therefore it is conſidered, &c. 


Non eſt fac- 
tum pleaded, , 


And the ſaid B. C. by D. E. his attorney Non ſum in- 
cometh and defendeth the force and injury, formatus is 


when, Cc. and the ſame attorney faith, that . 


he is not informed by the ſaid B. of any an- 
ſwer 
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ſwer for the ſaid B. to be given to the ſaid F. 
in the plaint aforeſaid; for which the ſaid E. 
ought to recover his damages by occaſion of 
the premiſſes againſt the ſaid B. But becauſe 
it is unknown what damages the ſaid E. hath 
ſuſtained by occaſion of the premiſſes, it is 
Inquiry . commanded to the ſheriff, that by the oath 
awardid. of twelve good and lawful men of his baili- 
wic he diligently inquire what damages the 
ſaid E. hath ſuſtained as well by occaſion of 
the premiſſes, as for his coſts and charges by 
him about his ſuit in this behalf expended; 
and that the inquiſition which he ſhall there- 
upon take he make appear to the juſtices of 
our lord the king at Weſtminſter, in five weeks 
from the day ot Eaſter, under his ſeal, and 
the ſeals of, &c. I. 
The clerk of the judgments enters up 
the final judgment. Sce his duty under the 
head of the officers oi the court, fol. 17. 
Ne warrant No bailiff or ſheriff's officer ſhall preſume 
to confeſs a to exact or take from any perſon, being in his, 
judgment te be cuſtody, any warrant to acknowledge a judg- 


—_ ment but in the preſence of an attorney for 


SER ae the defendant, which attorney ſhall then ſub- 

his behalf be ſcribe his name thereunto ; which ſaid war- 

preſent, rant ſhall be produced when the ſaid judg- 
ment ſhall be acknowledged, Hil, 14, 15. 
Car. 2. 

No attorney ſhall enter or acknowledge, or 
cauſe to be entered or acknowledged, any 
judgment by colour of any warrant gotten 
trom any defendant being under arreſt, other- 
wile than is atorclaid, Same rule. 


But 


” TE." "08 "Wo 
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But if the defendant be an attorney, of Aliter if de. 
practiſes as ſuch, tis ſufficieot, though nor * as 
attorney on his behalf be preſent, Rep. and © 07" 

Caf. of Pract. C. P. 94. Barnes 37. 

It is not neecffary that a warrant of attor- Warrant ts 

hey to confeſs a judgment in this court given 1 « judge 
R . | . ment in the 
by a perſon in cuſtody, be executed in the greſence of an 

reſence of an attorney of this court; if it be an of B. 
in the preſence of an attorney of the court of R. i /uffczent. 
King's Bench it is ſufficient. Barnes 44. 

Every warrant of attorney for confeſſing Warrant of 
a judgment in this court ſhall be read over by 2 5 
the perſon who is to execute the ſame, or by 1 s 
ſome other perſon to him before the execu-,,,,z, er 10 
tion thereof; and if judgment ſhall be enter- e party. 
ed up upon any ſuch warrant of attorney 
which ſhall not be fo read over as aforeſaid, 
ſuch judgment upon any motion may be ſet 
alide as irregular. Trin. 14, 15 Geo. 2. 

It judgment on a warrant of attorney be On warrant 
not entered up within a year, the plaintiff H 
muſt apply to the court for leave to enter n 7 
the judgment, making an affidavit of the due „ed wwith- 
execution of the warrant, that the debt is un- aur leave of 
ſatisfied, and the defendant living. Rep. and the court. 
Caſ. of Pratt. C. P. 69. Barnes 270. 

If a warrant of attorney to enter judgment en by a 
be above a year old, and under ten years old, trea/ury rait 
leave to enter judgment may be given by a £74427 

Judg de g y 


. a be entere 
treaſury rule; but if the warrant be above |”. dar- 


ten years old, the court muſt be moved for an- of attor- 
leave to enter judgment. If the warrant be nv. 
under twenty years old, the common affidavit 
of due execution of the warrant, that the 
debt is unpaid and the parties living, is ſuffi- 
Yor. I, R cient 
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cient for an abſolute rule. But if the war— 
rant be above twenty years old, the rule 
muſt be to ſhew cauſe, and ſerved on defen- 
dant. Barnes 41, 47. Rep. and Caf. of Prag, 
C.P. 146. 

Leave granted to enter judgment on an old 
warrant of attorney in Mich. term, on alf. 
davit, that defendant was living in Ireland, 
on x8 Sept, preceding, as a reaſonable length 
of time for diſtance. Barnes 53, 54. 

Of a ſiecia! If the plaintiff has judgment, and it be not 
erigrnaltoſup- upon a verdict, his attorney muſt make out a 
3 *Jaes- Precipe for a i pecial original returnable on the 

5 firſt return of that term, in which the judg- 
ment (or interlocutory judgment in caſe of a 
writ of inquiry). is entered. 


The ferm 7 4 Præcipe for a ſbe- 


cial original 111 caſe. 


i P:2cipe fir a Middleſex, T F IL. B. ſhall give you ſecuri- 
1 8 is wit. ty to proſecute his ſuit, then 
"Wi 1285 put by ſureties and ſafe pledges C. M. 
f late of Meſtminſter in the county of Middleſex, 
| eſq; that he be before our juſtices at Meſt- 
| minſter on the morrow of A Sou!s, to ſhew, 
Indebitatus That whereas the ſaid C. on the 25th day of 
eſlumphit for September in the year of our Lord 1766, at 
reuſe Weſtminſter in the ſaid county of Middleſex, 


hor ſes, h, 
3 was indebted to the ſaid L. in the ſum of 


1 tendance of 2001. of lawful money of Great Britain, for 
| fervants, the hire of divers horſes, mares and geldings 
of him the ſaid L. and for the labour and at- 


tendance of diverſe of his tervants, and 25 
or 
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for the uſe of diverſe of his coaches and cha- 
riots by him the ſaid C. at his ſpecial inſtance 
and requeſt before that time uſed, hired and 
had, and being ſo indebted, and the ſaid C. 
in conſideration thereof afterwards, 1 wit, on 
the ſame day and year aforeſaid, at Weſtmin- 
ſter aforeſaid in the ſaid county of Middleſex, 
took upon himſelf, and to the ſaid L. then 
and there faithfully promiſed, that he the ſaid 
C. would well and truly pay the ſaid 200 J. 
to him the ſaid L. when he the ſaid C. 
ſhould be afterwards thereunto requeſted. 


1 
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And alſo whereas the ſaid C. afterwards, to Quantum we- 
wit, on the ſame day and year aforeſaid, at ruit thereon. 


Weſtminſter aforeſaid in the ſaid county of 
Middleſex, in conſideration that the faid IL. 
had before that time, at the like ſpecial in- 
ſtance and requeſt of him the ſaid C. let to 
hire to him the ſaid C. diverſe other horſes, 
mares and geldings, and diverſe other coaches 
and chariots of him the ſaid L. and had alſo 
at the like ſpecial inſtance and requeſt of the 
ſaid C. before that time by diverſe of his ſer- 
vants done and performed for him the ſaid 
C. diverſe other labours and attendances, 
took upon himſelf, and to the ſaid L. then 
and there faithtully promiſed, that he the 
laid C. would well and truly pay to the ſaid 
L. ſo much money, as he the ſaid L. had rea- 
ſonably deſerved to have for the ſame, when 
he the ſaid C. ſhould be afterwards thereunto 
requeſted, And he the ſaid L. doth aver, 
that he the ſaid L. reaſonably deſerved to 
have for the ſame the further ſum of 2007. 


of like lawful money, to wit, at Weſtminſter 
R 2 afore- 
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Iaſimol com- 
putaſſet. 


Breach, 
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aforeſaid in the county aforeſaid, whereof the 
ſaid C. afterwards, thar is to ſay, on the ſame 
day and year aforeſaid there had notice. And 
alſo whereas the ſaid C. afterwards, 10 wit, 
on the ſame day and year aforeſaid, at Weſt. 

minſter aforeſaid in the county aforeſaid, had 
accounted with him the ſaid L. touching and 
concerning diverſe other ſums of money by 
him the ſaid C. to him the ſaid L. then due 
and in arrear, and unpaid; and upon that ac- 
count he the ſaid C. was found in arrear to 
him the ſaid L. in the ſum of 132 J. 75. of 
like lawful money, and being ſo found in ar- 
rear he the ſaid C. in conſideration thereof at- 
terwards, /o wit, on the ſame day and year 


- aforeſaid, at Weſtminſter aforeſaid in the coun- 


ty aforeſaid, took upon himſelf, and to him 
the ſaid L. then and there ſa aithfully promiſed 
that he the ſaid C. would well and truly pay 
the ſaid 132 J. 75. to the ſaid L. when he the 
ſaid C. ſhould be afterwards thereunto re- 
queſted : Nevertheleſs the ſaid C. in no wile 
regarding his ſaid ſeveral promiſes and un- 
dertakings fo made by him as aforeſaid, but 
contriving and fraudulently intending him 
the ſaid L. in this behalf craftily and ſub- 
tilly to deceive and defraud, hath not paid 
to him the ſaid ſeveral ſums of money, or 
any of them or any part thereof (although to 
pay the ſame to him the ſaid L. he the ſaid C. 
afterwards, that is to fay, on the ſame day 
and year aforeſaid, at Weſtminſier aforeſaid 
in the county aforeſaid, was requeſted by 
the ſaid L.) but the ſaid C. to pay the ſame 


to him hath hitherto altogether retuled, 4 
i 
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ſtill doth refuſe to pay him the ſane, to the 
damage of the faid L. 2001. as he faith, 
. Returnable on the mor- 
row of All Souls, ® 


This Præcipe muſt 5e carried to the curſi- 
tor of the county in which the action is laid, 
on or before the eſſoin- day of the ſubſequent 
term, purſuant to the following order, 

No curſitor ſhall make, or permit to be Original to be 
made, within his reſpective office and divi- Spe on or 
ſion, any original writs whatſoever of any re- re he «/- 
turn paſt, unleſs he ſhall receive the inſtruc- A = *I. 
tions for making thereof within the term , 
wherein the ſaid writs are to be returnable, or 
at fartheſt on or before the eſſoin-day of tte 
next ſucceeding term, without ſpecial warrant 
from the lord chancellor or lord keeper of 
the great ſeal of England, or maſter of the 
rolls for the time being. Lord Clarendon's 
orders in chancery. 

If the debt demanded, or damages laid, % % „, 
exceed 407. the plaintiff pays a fine to the ½. 
king in proportion to ſuch debt or damages, 
as follows: 


| / A 
From 40/7. to 100 marks ——» o 6 8 
From 100 marks to 1007. —— o© 10 © 
From 1001. to 200 marks 98193 4 
From 1331. 65. 8d. to 166). 135. 4d. o 16 8 
From 166 J. 135. 4d. to 2001. — 1 © © 
And for every 100 marks more o 6 8 
And for every 100/. more —— 0 10 © 


R 3 When 


, 
: 
i 
. 
' 
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Of retwrninzy When the curſitor has made out the origi. 
4%: original. nal, the plaintiff's attorney returns it of 


courſe thus ; 


* John Doe, 


Pledges to proſecute} er 

The within named C. M. hath nothing in 
any bailiwic whereby he can be * attached, 

The anſwer of 

Robert Darling, Elq; , 

James Eſdail, Eſq; X Sen. 
And then he files it Wied the Cuſtos brevium. 
Warrant of Je muſt alſo file a warrant of attorney for 
attorney, the plaintiff, and one for the defendant, if he 
appeared by attorney. 


Of writs of inquiry. 


HEN you have ſigned your interlo- 
cutory judgment, you are to give 
the defendant notice of executing the writ of 
inquiry; and in ſome inſtances you may give 
| notice of executing the writ of inquiry betore 
1 you have ſigned interlocutory judgment, as 
| in caſes of demurrers and iſſues on Nui til 
| record, as appears ſol. 228. 
i | Where 8 doy In London or Middleſex (the defendant 
| 
| 


Notice of exe- 
cut ing writ of 
Inquiry. 


mtice of c- Awelling within forty miles of Landon) there 

euting writ muſt be eight days notice given of executing 

14 2 a writ of inquiry, excluſive of the day where- 

"a Middleſex. on the notice is given. Mich. 1654. 

1 | — — if the defendant lives above forty miles 
| days. from London, and the inquiry is to be execu- 


— ——— — — — 


* Vide antea fel. 125-6, the difference between attach- 
ed and ſummoned. 
ted 


0 D 
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ted in London or Middleſex, there mult be 
fourteen days notice, excluſive of the day of 
the notice. Same rule. This rule holds good 
although the defendant be an attorney of the 
court. Barnes 265. and notwithitanding 
Stat. 14 Geo. 2. chap. 17. Sce ante 196. 

And eight days notice, excluſive of the Eicht days no« 
day of the notice, muſt be given of execu- tice in the 
ting writs of inquiry ia the country. Same cant. 
rule, 

If there have been no proceedings for e 4 
twelve months after judgment, there muſt be zerm's natice. 
a term's notice given of executing a writ in- 
quity of damages; and ſuch notice mult be 
given before the eſſoin- day of the term. Vide 
aniea fol. 197. Rule, Paſ. 13 Geo. 2. 


Where the plaintiff concludes ad patriam, Where plain- 


and gives notice of trial on the back of his . concludes 


leadin urſuant to the ru! 1 nt! ad patriam, 
: S (P _— Tini 2 orves notice of 


Geo. 1. antea fol. 197.) if the defendant does} 


h . f trial, and de- 
not join iſſue on ſuch pleading before the rule ferdart don't 


is out, the defendant's attorney ſhall, after join ue, no- 


judgment obtained, be obliged to accept no- t , in 
tice of executing a writ of inquiry from the dee 
time that the notice of trial was given on the ia a 
back of ſuch pleading, as aforeſaid. Hilary given. 

6 Geo. 1. 

Videa antea fol. 227. Where defendant 1/57e notice 
ſhall be obliged to accept notice of executing i nay 
a writ of inquiry on the back of a joinder in r 
demurrer or demurrer; and al. 234. where Sender bs he 
he ſhall be obliged to accept the like notice ver. 
on the back of an iſſue of Nul tiel record, Ard on ue of 

Where the plaintiff has entered an appear- 0 - ogg 
ance for the defendant, purſuant to the act of . e, 


parliament, left a declaration for him in the 7 bc deli 


R 4 office, 
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to defendant,or office, given him proper notice thereof, and 
2 _ figned judgment tor want of a plea, he may 
FRY Rue give notice of executing his writ of inquiry 
Wt! either by delivering the notice in writing to 
q ſuch defendant, or leaving the ſame for him 
Mil | at his laſt or moſt uſual place of abode, which 
ſhall be a ſufficient notice to ſuch defendant. 
6 Mich. 1 Geo. 2. 
Wl: Notice of is- Notice of trial or of (a) execut- 


——— 


* — - a — 
p — a — 
IVA — — 7ðQ ͤ g -4 — * = 
2 — — 7 ra t* by — — — — 
— — £ * — — — — 4 n 
— 
— - 0 — * — — * — — — 
— — — — - \ jo he 
—_ 


— — 
225 4» 
— — 
FS 


quiry wot to be ing a writ of inquiry given to a defen- 
given to de- dant, when his attorney is known, is not 
Jndant "If Bis good notice; but when the defendant's at- 


attorney be : 
— torney is not known, notice of trial or of 
executing a writ of inquiry may be given to 
Bi | the defendant, Rep. and Caſ. of Prall, 
170 GE 62. Prack. Reg. E. P. 275. 
| The form of the notice. 
Common Pleas, John Denn 
_ againſt 
| Richard Fenn. 
il SIR, 
[| The form ef a Be pleaſed to take notice, that a writ of 
| notice of in- inquiry of damages in this cauſe will be 
guiry. executed on Monday the fourteenth day 


of May inſtant, between the hours of 
ten and twelve in the forenoon, at the 
Court Houſe at Weſtminſter. 

Your humble ſervant, 


To Mr. N. C. , 7 
Altorney for deft. Attorney for the pll, 
| 4b May 1778. 


Notice 


* 


(a) Barnes 311, 


d 
Y 
0 
n 
1 
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Notice of executing a writ of inquiry at A to the time. 
eleven of the clock in the forenoon 1s good, 

if the writ be executed before twelve. Pra. 

Reg. C. P. 446. Barnes 302. 

Notice of executing a writ of inquiry be- 
tween the hours of eleven and two is bad, it 
ſhould be confined to two hours at moſt, as 
between ten and twelve. Rep. and Caſ. of 
Pratt. C. P. 113. Prad. Reg. C. P. 445, 

446. Barnes 296. 

Notice of executing a writ of inquiry at 
ten in the forenoon, or ſo ſoon after as the 
ſheriff can attend, 1s bad for incertainty. Rep. 
and Caf. of Pratt. C. P. 99. Pratt. Reg. C. 

P. 134. Barnes 295. 

The notice ſhould be certain as to the 4 place. 
place, viz the houſe, ſtreet, Sc. A notice 
of executing a writ of inquiry at the ſign of 
the Three Tons in Brook-ſtreet, Middleſex, was 
held bad, not ſaying where that Brook-ftreet 
was, vz. in Holborn, there being three Brook- 
ſireets in Middleſex. Lemark v. Newman, 

Trin. 10 Geo. 2, Pract, Reg. C. P. 447. 
Barnes 299, 300. Com. Rep. 551. 

Notice of inquiry may be given in the coun- Notice to coun» 
try to the country attorney. Barnes 305. * «itorney. 
Vide antea 196. 

Notice for executing a writ of inquiry be- M executing 
fore a judge at the aſſizes ought to be for the 3 
aſſizes generally, and not for any particular i n 
day, and need not be entered with the mar- 
ſnal, it not being within the rule concerning 
records of Niſi prius, the judge being no more 
than an aſſiſtant to the ſheriff to whom the 
writ was directed. | 3 


If 


250 
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If the action be on a promiſſory note or 


note, &. muß Pill of exchange, the letting judgment go by 


e proved on 
aorit of in- 


gui 5. 


Fregularities 
cured by de- 
fence, 


Inquiries ſet 
4 de. 


Writ Hin- 
quir ye 


default is not ſuch an admittance of the note 
or bill, as to render the proof of them unne- 
ceſſary; on the contrary they mult be proved 
on executing the writ of inquiry. Barnes 
233. but Gould J. C. P. upon judgment by 
default, in an action upon a promiſory note 
of hand, or bill of exchange, the ſum due 
thereon, is admitted, and need not be prov- 
ed upon the execution of the writ of inquiry, 
3 Wilſ. Rep. C. B. 165. H. 11 Geo. 3. A. D. 
1771. Anon. 

Irregularity in the notice, c. is cured by 
the defendant's making a defence on execu- 
ting the writ of inquiry. Barnes 233, 412. 

After defence made on executing a writ 
of inquiry, defendant cannot take advantage 
of miſtake in declaration. 2 Wilſ. 380, 

Inquines have been ſet aſide for exceſſive 
damages, and where the ſheriff has admitted 
improper evidence to leſſen damages. 

Inquiſition taken before ;wo under ſhe- 
riffs extraorainary, ſet aſide. 2 Wilſ. 378. 

Motion to ſet aſide inquiſition may be 
made on the ſixth day in term, after inquiry 
returnable, if final judgment be not before 
ie ned. 2 Will. 379. 


A writ of inquiry of damages. 


GEORGE the third, by the grace of 
God, of Great Britain, France, and Ire- 
land, king, defender of the faith, &c. To the 
1 ſheriff 
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theriff of Middleſex, greeting. Whereas B. 
C. late of S. in your county, gentleman, was 
attached to be in our court before our juſtices 
at Weſtminſter, to aniwer D. E. in a plea, 
wherefore whereas the ſaid B. on the tenth 
day of March in the year of 
our reign, at Weſtminſter in the county of 
Middleſex, &c. [as in the declaration to] to 
the damage of the ſaid D. of fifty pounds, as 
he ſaith ; and it was in ſuch mannęr proceed- 
ed in our ſaid court, that the ſaid D. ought 
to recover againſt the ſaid g. his damages, 
by occaſion of the not performing the ſaid 
promiſes and undertakings (or by occaſion 
of the premiſſis, by occaſion of the ſaid treſpaſs, 
treſpaſs and afſauit, breach of the covenant, or 
the like, as the action is.) But becauſe it is 
unknown what damages the ſaid D. has ſuſ- 
tained by occaſion ot the premiſſes, we com- 
mand you, that by the oath of twelve good 
and lawtul men of your county (F in Lon- 
don, ſay, of your bailiwic) you diligently in- 
quire what damages the ſaid D. hath ſuſtain- 
ed as well by occaſion of the premiſſcs, as for 
his coſts and charges by him about his ſuit 
in this behalf expended ; and the inquiſition 
which you ſhall make thereof make appear 
to our juſtices at Weſtminſter, on the morrow 
of the aſcenſion of our Lord, under your ſeal, 
and the ſeals of them by whoſe oath you ſhall 
make that inquiſition; and have you there 
the names of them by whoſe oath you ſhall 
makę that inquiſition, and this writ, Wit- 

| neſs 
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n 


P 
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The form 
*when at the 
ſuit of an at- 
torxcy. 
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neſs Sir William De Grey, knight, at 
Weſtminſter, the day of 
in the ſeventh year of our reign. 

Cooke, 


If the action be at the ſuit of an attorney 
of the court, the writ of inquiry is in this 
form : 

GEORGE the third, &c. To, Ce. 
Whereas C. J. was attached by our writ of 
privilege iſſuing out of our court here, to be 
before our juſtices at Weſtminſter, to anſwer 
S. O. gentleman, one of the attornies of our 
court of the bench, according to the liberties 
and privileges of the ſame court, for ſuch 
attornies and other miniſters of tlie ſame 
bench, time out of mind uſed and approved 
in the ſame; for that, 4 wit, That whereas 
the ſaid S. on the day of, Sc. 
(ſetting forth the declaration to) to the damage 
of the laid C. of twenty pounds, as is ſaid; 
and it was in ſuch manner proceeded in our 
ſaid court, That, Sc. (as before, making the 
writ returnable on a day certain, as on Monday 
next after fifteen days of Eaſter, and not on 4 
general return day.) 


_—_ 


* A writ of inquiry in this court was teſted Philip 
lord Hardwick, inſtead of Sir John Willes; on writ of 
error brought, it was held this was no good cauſe of er- 
ror, and judgment was affirmed. Andr. 74. 2 Str. 
1080, Whether writ be not ſufficient without adding 
day or year, after the name of the chief juſtice, in the 
tee. See Barnes 425, 426. ic 
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If an attorney be; defendant, the form is 
thus : 

GEORGE the third, &c. To, Ec. 
Whereas D. W. by W. J. his attorney, came 
into our court before our juſtices at Weſtmin- 
ſter, and exhibited to our ſaid juſtices his bill 
againſt T. P. gentleman, one of the attornies 
of our court of the bench, preſent in our ſaid 
court, in his proper perſon, for that, Sc. 
(as before) and the writ to be returnable on a 
day certain. 


Writs of inquiry are to be ſigned by the 
prothonotary before they are ſealed. 

If your witneſſes will not voluntarily at- 
tend, you may have a Subpæna for them in 
this form : 

GEORGE the third, by the grace of 
God, of Great Britain, France, and Ireland, 
king, defender of the faith, &c. To A. B. 
C. D. E. F. and G. H. greeting. We com- 
mand you, and each of you, firmly injoin- 
ing, that all other matters laid aſide, and 
notwithſtanding any excuſe, you be in your 
proper perſons before the ſheriff of Middle- 
ſex, at the Court-Houſe at Weſtminſter, on 

the day of at 

eleven of the clock in the forenoon of the 
ſame day, to teſtify the truth in a certain 
matter of controverſy depending in our court 
before our juſtices of the bench, between K. 
7. plaintiff, and S. H. defendant, in a plea of 
treſpaſs on the caſe; and this you are not to 
omit under the penalty of one hundred pounds. 
Witneſs Sir William De Grey, knight, at 
Weſiminſter, 


253 
When againſt 
an attorney. 
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Subpcena ad 
teſtif. oz a 
writ of in- 
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Weſtminſter, the twelfth day of May in the 
ſeventh year of our reign. 
Cooke. 


When the writ is ſigned and ſealed, you 
make out tickets for the witneſſes to the fol- 
lowing effect, viz, 


Mr. ——— 

By virtue of a writ of Subpæna to you di- 
refed, and herewith ſhewn unto you, you 
are perſonally to be and appear before — 
our ſheriff of the county of — or his un- 
der ſheriff on the —— day of —— 
at ten o'clock in the forenoon of the ſame day, 
at the houſe of —— the ſign of the King's 
Arms, in —— in the 1aid county, then and 
there to teſtify the truth, according to your 
knowledge, upon a writ of inquiry of da- 
mages, to be then and there executed in 2 
certain cauſe now depending between 
plaintiff and defendant, in a plea of 
on the part of the plaintiff And this 
you are not to omit upon pain of 100/. Da- 
ted the day of in the eighteenth 
year of the reign of our ſovereign lord George 
the third, by the grace of God of Great Bri- 
tain, France, and Ireland, king, defender of 
the faith, and ſo forth, and in the year of 
our Lord 1 778, 5 

By the court. 


When the writ of inquiry is returned by 
the ſheriff, you get the inquiſition ſtamped 


with a double half. crown ſtamp, and then 
carry 
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carry it to the prothonotary to tax your coſts, 
and after that you deliver it to the clerk of 
the judgments to enter up final judgment on 
the roll. 

Where final judgments ſhall be ſigned on Or /fgning 
inquiſitions upon writs of inquiry, the inqui- /*42-et, the 
ſition ſhall be immediately left with the clerk R a 

; . e left with 
of the judgments of the reſpective prothono- ,,, cler of the 
tary, and ſhall not afterwards be taken out judgments. 
of the office without leave of the court. Trin, 

29 Car. 2. Trin. 13 Geo. 2. 

Where notice is given of a writ of inquiry, 7 inquiry not 
and not countermanded in time, the defen- <4 de- 
dant ſhall be intitled to coſts from the plain- wg I. pe 
tiff, for not executing ſuch writ of inquiry, have ce/ts. 
in the ſame manner as a defendant, by the 
courſe of the court, is now intitled to coſts 
from a plaintiff who does not proceed to trial 
of an iſſue joined after notice given. Trin. 13 
Geo. 2. 


Of bringing in rolls and decketing 
the rolls. 


VERY attorney that ſhall receive any Attorney on re- 
roll, either plea or common, from the <#ving roll 


; thono- 
reſpective prothonotaries of this court, all 2 


ſign and fer his name to ſuch prothonotary's n 1; boat. 
book, from whom he ſhall receive the ſame; | 
and no prothonotary ſhall deliver any roll 

but to the proper hand of ſome known attor- 

ney or clerk of their reſpective offices. Pa. 

34 Car. 2. | 


No 
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Rolls not tobe No attorney ſhall carry any rolls of this 
ue 10% court into the country. Paſ. 12 Fac. 1. Mich, 
% chunt ). 1649. Mich. 1654. Paſ. 34 Car. 2. 
Whenatternies Every attorney of this court, that ſhall re- 
are to bring ceive any roll or rolls as aforeſaid, plea or 
55 _ a common, of any Eaſter term, ſhall bring the 
alter term. 

ſame into the office from whence he received 

it on or before the firſt day of the next 

Trinity term. 

Trinity. And the rolls received of any Trinity term 
ſhall be brought into ſuch office on or betore 
the feaſt-day of St. Michael the archangel next 
enſuing the ſaid term. 

Michaelmas. And the rolls received of any Michaela: 
term ſhall be brought into ſuch office on or 
before the ſixth day of January next enſuing. 

Hilary. And the rolls received of any Hilary term 
ſhall be brought into ſuch office by the pace 
of four days before the feaſt of Eaſter next at- 
ter the ſaid term. Paſch. 34 Car. 2. 

Caret paper. The prothonotaries, on delivering the com- 

5 mon rolls to the clerk of the warrants, are 
alſo to deliver a note of the rolls that are 

8 wanting; the ſame note to be ſubſcribed by 
the clerk of the warrants, and redelivered to 
the prothonotary; and the clerk of the war- 
rants, on delivering over the common rolls 
to the clerk of the eſſoins, is to take the like 
note from the clerk of the eſſoins of the rolls 
wanting. Mich. 1654. 

Ne pet role The clerk of the eſſoins ſhall not deliver 

be delivered to out any poſt rolls, or other rolls of this court, 

alto nien. to any attorney or clerk of this court, but to 


the reſpective prothonotaries and other offi- 
cets 
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cers of this court, that have a right to ſuch 
rolls. Paſch. 34 Car. 2. 

The feveral and reſpective officers of this Ihen the ff 
court ſk:11 deliver in all their rolls of Trinity, © 47 #2 
Michaelmas, and Hilary term, to the clerk of ',,/ __— 
the effoins, before the eſſoin- day of the ſeve- , ebe 
ral terms following; and their rolls of Zaſter im. 
term upon or before the firit day of Trinity 
term following; and the officer, who ſhall not 
bring or ſend in all his rolls of the ſaid ſeveral 
terms at the times aforeſaid, ſhall pay to the 
clerk of the eſſoins, for every roll brought in 
after 12d. 6 Fac. 1. Paſ. 5 W. S M. 

The plea rolls of every term ſhall be 
brought in to the clerk of the eſſoins three 
weeks after the end of the term following, 
and, in default thereof, there ſhall be like- 
wiſe paid to the clerk of the eſſoins, for 
every plea roll brought in after, 12d. Pe/. 
5 W. SM. 

The clerk of the eſſoins ſhall a fortnight Te 
within every term lay before the court an ac- “ ins /0 
count of what rolls are wanting, that ought . e 

to have been brought in according to the laid ,,,,- ular 
rules, together with the attornies names . ce 
who took them out of the {aid offices, that wanting. 
this court may proceed as they ſhall think fit 
- againſt ſuch perſons as ſhall not have brought 
in their rolls according to the ſaid rules. 
Trin. 2 Geo. 1, | 
On carrying in your rolls to the protho- Of arcteting 
notary you are to docket them on the com-/#45%%: 
mon docket, in the manner as you'll ſee _ 
others, thus: | 


— 5 Y —— * 
"CEL 2d neee 
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” I a 7 - 
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Vol. I. 


Not 


Ca, fa. 
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Not informed in debt. 
Middleſex, Weſt for Burton 
[IT 225, 


Parker for Taylor, 


Says nothing in Caſe. 
M. Same for ſame, 8 
Same for ſame, 18 855 


Forejudger. 
M. Same for Mace, 
againſt 342 
MVilſon an attorney, 


Execution by default. 
M. Same for ſame, 
againſt ö Same 
Vanb: ugh. adminiſt. 


The prothonotary delivers the rolls over 
to the clerk of the warrants, who is to in- 
ſpect the ſame, and eſtreat all fines and amer- 
ciaments againſt ſheriffs and others that he 
ſhall find amongſt the ſaid rolls, and then to 
deliver them to the clerk of the eſſoins, who 
dockets them, purſuant to the ſtatute of 4 & 
; of V. & M. c. 20. then binds them up, 
and carries them over to the treaſury at Ve- 


minſter. 


O „7 executions, 


Ms A Capias ad fatisfaciendum is a writ 


which iſſues after a judgment; and 


by this writ the ſheriff is commanded to _ 
the 
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the body of the defendant, and have him in 
court at the return of the writ to ſatisfy the 
vloinrift. 

Tunis writ was by the common law only in 
trelpafſes, Quare vi armis, being direct and 
wiltul wrongs; but now by the ſtatute 25 Ed. 
3. may iſſue in other caſes It is deemed a 
full execution, and in the law ſufficient for 
the whole debt; corpus humanum non reri{it 
aſtimationem; and where the body is taken 
on a Capias ad ſetisfaciendum, no other exe- 
cution can be had againſt the defendant's 
lands or goods. But in caſe the defendanr 
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dies in execution, by the ſtatute 21 Fac. 1, H. dies in 
c. 24. the plaintiff, his executors or admi- 74%" 


niſtracors, may lawfully ſue forth execution 


pt. may have 
execu MH be 


2gainſt the lands and tenements, goods and gainft the 
chattels of the defendant ſo dying in execu- anus vr yo di, 


tion, in like manner as if the decealed de- 
tendant had never been taken in execution: 
in this cafe the judgment mult be revived 
by Scire farias. 
if two be bound jointly and ſeverally to 
me, and I ſue them jointly, I may have a 
Cap:as againſt them both, and the death or 
clcape of one, ſhall not dilcharge the other, 
but I cannot have a Capias againſt the one, 
and another kind of execution againſt the 
other, becauſe though they be two ſeveral 
perlons, yet they make but one debtor, when 
I ſue them jointly 3 but if I ſue them ſeve- 
rally, I may lever them in their kinds of exe- 
cution; though if once any ſatisfaction be 
had of once, or againſt the ſhexiff for an eſcape 
S 2 of 
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of one, the reſt may be relieved upon an Au- 

dita querela, Hob. 59. 

Fi fa. 2. A Fieri facias is a writ which com- 
mands the ſheriff to levy the debt or damages 
and coſts recovered by a judgment of the 
goods of the defendant, and to have the ſame 
in court at the return of the writ to ſatisfy 
the plaintiff. | 

IT Lore execus If after this writ is ſued out, and before 

ted after de- it is executed, the defendant dies, it may be 

endant's executed on his goods in the hands of his 

_ . 210, executors or adminiſtrators. 

1 "I oe only part of the debt or damages be le- 

If only part vied, the plaintiff may have a Ca. ſa. or Ele- 

levied, Ca 1a. git for the reſidue. Hob. 57, 58. 

-— — After 77, fa. executed, and thereby part 

— of the debt and coſts levied; plaintiff be- 
fore return irregularly ſued out a Teft. Fi. 
Fa. and under it levied the reſidue. Court 
of C. P. ſet aſide the Teſt. and ordered re- 
ſtitution and coſts. Barnes 213. 

Where Fi. fa. not returned, continuan- 
ces entered on the roll, not ſufficient, to 
ſupport Ca. ſa. on old warrant of attorney, 
not revived, and Ca. ſa. ſet aſide with coſts, 
and Superſedeas awarded to diſcharge defen- 
dant. 

Defendant arreſted by Ca. ſa. pays the 
money to the ſheriff's officer; at the return, 
ſheriff returns that Fi. fa. againſt the goods 
of the plaintiff in Ca, ſa. at ſuit of defen- 
.dant therein was delivered to him, and that 
he levied the money in Ei. fa. out of the 
caſh received on Ca. ja. return held in- 
ſufficient, and ſheriff ordered to pay 7 

levie 
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levied under Ca. ſa. to plaintiff therein, de- 
ducting poundage. Barnes 214. 


3. Elegit; this writ is given by the ſtatute Elegit. 
of V. 2. 13 Ed. 1. c. 18. And by this writ 
tho ſheriff is to deliver to the plaintiff all the 
chattels of the defendant, except his oxen and 
the braſts of his plow, and one half of his 
land, to hold until the debt or damages, and 
coſts recovered, be ſatisfied, upon a reaſon- 
able price or extent. 

If on an Elegit only goods be levied, and If only part 
| theſe not ſufficient to ſatisfy the judgment, /vicd. Ca. fa, 
the plaintiff may have a Capias for the re-Vr be rg. 
fidue, it being in effect but a Fieri facias. 

Hob. 38. 5 

If I take out a Ca. ſa. or Fi. fa. and they 
take no effect, I may have one of them after 
another, or an Elegit after both, if they fail. 

Hob. 387. 

If the judgment be on a bond with a pe- 
nalty, the plaintiff may, as far as the penalty 
will extend, levy the poundage payable to 
the ſheriff, and all incident charges of the ex- 
ecution. Barnes. 198. 

If execution be not ſued out within a year, Fxecution to 
the judgment muſt be revived by Scire factas. be furd out 
Barnes 197. 206. but ſee 210. within the 


. . / 
But on a rule to ſhew cauſe, why a Ferie */ 4 


facias ſhould not be fer aſide, the judgment — 
being above a year old, and not revived by by continuancts 
Scire facias, nor any continuances of a Fieri en the rolls, 
facias entered on record; the plaintiff having, &. 

before caule ſhewn, entered the continuances, 
and producing intervening writs of Fieri fa- 
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cias to warrant the ſame, the rule was dif. 
charged. 
Of Tevarrm In caſe of a T tum fieri facics or Ca fa, 
Execution. the court will not go into a nice inquiry when 
the Heri facias, or Ca. ſa. into the original 
county to warrant the Teſtatum, was iued 
out; it is ſufficient if the firſt Fieri faczas, or 
Ca. ſa. returned be produced. Barnes 211, 
Of exceutios If the plaintiff hath brought an action of 
fencing delten debt on the judgment, he cannot take out an 
re jurgmert: execution of that judgment, until he hath 
diſcontinued the action of debt. Barnes 
208, 
After exteu— It hath been held, that after execution ex- 
Bw executed ecuted, though the judgment be for a penal. 
3 e ty, the court cannot refer to the prothono- 
5 the Quan- 1ary to inquire what is due for principal, in- 
tum of abt tereſt, and coſts; and what is levied in order 
and ccſie. to make reſtitution of the ſorplus, without 
conſent of the plaintiff}; but the defendant 
mult apply ſor relief to a court of equity. 
Barnes 204. | 


C. pias ad ſatisfaciepdum 1h debt. 


Ca. ia. id bi. GEORGE the third, by the grace of 
God, of Great Britain, France, and Irclord, 
king, defender of the faith, Sc. To the ſhe- 

. . riffs of. London, greeting. We command you, 
„ © 5 that ye take WW. B. late of London, ca bintt- 
: maker, otherwiſe called . B. late of the pa- 

— rh of in the county of Miduliſer, 
2 11 cabinct-maker, if he be found in your batli- 


wie, and keep him ſafely, fo that you may 
have 


Dat 7 2 
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have his body before our juſtices at Weſftmin- 

er on the morrow of the holy Trinity, to ſa- 
tisfy R. R. as well of a certain debt of fifty 
pounds, which the ſaid R. in our court be- 
tore our Juſtices at //etminſfter recovered 
againſt him, as of ſixty-three ſhillings, which 
in our ſaid court were adjudged to the ſaid R. 
for his damages, which he had by occaſion of 
the detaining that debt, whereof the ſaid . 
is convicted; and have there this writ. Wit- 
nels Sir William De Grey, knight, ar West- 
minſter, the _. day of in the 
ſeventh year of our reign, 


To ſ.tisfy R. R. of fifty pounds, which 7,/9/ on the 
were adjudged to the ſaid R. in our faid cf, 
court, before our jultices at Weſiminſter, for 
his damages which he ſuſtained by occaſion 
of a certain treſpaſs on the caſe done to the 
laid K. by the ſaid . at S. in your county, 
whereof he is convicted; and have you there 
this writ, Witnels, Sc. 

For his damages which he had by occa- Treſpaſi on the 
fron of the not performing certain promiſes c ſur af- 
and undertakings made to the ſaid FR. by the ſumptir. 
laid V. at W. in your county; whereof, &c. 

For his damages which he had by occaſton Preach of co- 
of the not performing a covenant made be- . 
tween the ſaid V. and the ſaid &. according 
to the force, form and effect of certain in- 
dentures for articles] made between them; 


whereof, Sc. 
For his damages which he ſuſtained by oc- Te, and 
caſion of a certain treſpals and aſſault, made Haul. 
en tue laid K. by the laid V. with force and 
9 4 arms, 
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. 


r 


rere 


264 


Tri} aſs, 


In cc ert 
fer aan DES, 


Repiewin, 


Words. 


Teſtatum Ca. 
ſa”. 


The Attorney's Practice 


arms, and againit our peace, at . in your 
county; whereof, Sc. 

For his damages which he ſuſtained by oc- 

caſion of a certain treſpaſs «done to the ſaid . 
by the ſaid W. with force and arms, and 
againſt our peace, at L. in your county; 
whereof, Sc. 

For his damages which he ſuſtained by oc- 
caſion of a certain treſpaſs and ejectment of a 
farm done to the ſaid R. by the ſaid W. with 
force and arms, and againſt our peace, at L, 
in your county; whereof, &c. 

For his damages which he had by occaſion 
of the taking and unjuſtly detaining the cattle 
of the ſaid . at V. in a certain place called 
the H. in your county; whereof, Sc. 

For his damages which he had by occaſion 
of the ſpeaking and publiſhing certain falſe 
and ſcandalous words by the ſaid J. of the 
faid R. at B. in your county; whereof, Sc. 

Ii you make out a Teſtatum Ca. ſa. you are 
to write as before, to | whereof he is convicted 


A 
Signing o s inclufive] and after thoſe words you are to 


Ea. fa. of. r 


& Sci. fa. 


roceed thus; and whereupon our ſheriff of 
N. | the ſheriff to whom the firſt Ca. ſa. was di- 
refled} lent to our Juſtices at Weſtminſter at a 
certain day now palt, that the ſaid V. was 
not found in his bailiwic, whereas it is teſti- 
fied in our ſaid court, that he lurketh and ſe- 
creteth himſelf in your county; and have 
there, c. 

If it be after a Sci. fa. then after the 
words {whereot he is convicted] ſay, and 
whereupon it is conſidered in our ſaid court, 
that the aforeſaid &. have his execution againſt 

the 
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the aforeſaid V. of the debt and damages 
aforeſaid, by the default of the {aid V. and 


have there, Sc. 


GEORGE the third, by the grace of 4 Teſtatum 
God, of Great Britain, France, and Ireland, Ca. ſa. after 
king, defender of the faith, Fc. To che © 50 fa. * 
ſheriff of S. greeting. We command you, Ps. 5g 
that you take J. C. late of, Sc. if he be ritate execu- 
found in your bailiwic, and keep him ſafely, toris of an 
ſo that you may have his body before our ju- r. 
{tices at Meſtminſter on the octave of the holy 
Trinity to ſatisfy J. F. adminiſtrator of the 
goods and chattels which were of B. F. du- 
ring the minority of J. F. executor of the 
teſtament and laſt will of the ſaid B. late ex- 
ecutor of the teſtament and laſt will of V. B. 
deceaſed, as well of a certain debt of ſixty 
pounds, which the aforeſaid B. lately in our 
court before our jultices at Weſtminſter reco- 
vered againſt the ſaid J. as of fifteen pounds, 
which in our ſaid court were adjudged to the 
ſaid B. for his damages which he had by oc- 
caſion of the detaining that debt whereof the 
ſaid J. is convicted; and whereupon it is 
conſidered in our ſaid court, that the afore- 
ſaid F. have his execution againſt the ſaid V. 801. gw, 
of the debt and damages aforeſaid, by the 
default of the ſaid /. And whereupon our 
ſherifis of our city of Exeter have returned to 
our juſtices at eſiminſter at a certain day now Tefatum, 
paſt, that the aforeſaid V. is not found in 
their bailiwic, whereas it 1s teſtified in our 
laid court, that the jaid J. lurketh and ſe- 
creteth 
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creteth himſelf in your county; and have 
there this writ. Witneſs, Sec. 


Teſtatum Ca, GEORGE the third, by the grace of 
ſa. for ive God, cf Gre:t Britain, France, and Ireland, 
= 2 king, defender of the faith, c. To the 
AEIIE: ſheriff of Lincoln, greeting. We command 
you, that you take /. G. late of S. in the 

county of Leicefler, gentleman, otherwile 

called JV. G. of F. in the county of Leiceſter, 
gentlemen, if he ſhall be found in your baili- 

wie, and keep him ſafely, ſo that you may 

have his body before our juſtices at Mieſt min- 

ſter in fifteen days from the day of Saint Mar- 

tin, to ſatisfy . R. gentleman, of eighteen 

pounds nine ſhillings and one penny, parcel 

of a certain debt and damages, 79 2, of a 

certain debt of forty pounds, which the ſaid 

W. N. in our court before our juſtices at 
IVeftminſter recovered againſt him, and of 

forty ſhillings which in your lard court were 

ad judged to the ſad WJ. R. for his damages 

which he had by occaſion of the detaining 

that debt whereot the ſaid V. G. is convicted, 

of which ſaid debt and damages twenty-three 

pounds ten ſhillings and eleven pence, other 

parcel, by virtue of our writ thereupon were 

lately made and levied of the goods and chat- 

8 tles of the ſaid V. G. And whereupon our 
ellstum. ſheriff of W. ſent to our juſtices at Meſtmin- 
ſter at a certain day now paſt, chat the ſaid 

V. G. is not found in his bailiwic, whereas 

it is teſtified in our ſaid court, that the faid 

V. G. heth hid, wandereth and ſculketh in 

your 
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vour county; and have there this writ. 
Witneſs, Sc. 


GEORGE the third, Sc. To, Cc. Ca. ſa. againſt 
greeting. We command you, that you take wo where 
V. A. late of, Sc. and V. S. late of, Sc. if veral da- 
they be found in your bailiwic, ſo that you = Br 19 
may have their bodies before our juſtices at £4 ond aj 
Weſtminſier, on to wit, fault. 
to the ſaid W. A. to ſatisfy R. B. of twenty 
pounds, and the ſaid W. S. to ſatisfy the ſaid 
R. B. of forty pounds, for his ſeveral damages 
which the ſaid R. ſuſtained by occaſion of a 
certain aſſault, beating, wounding and ill 
treatment made on the ſaid K. by the ſaid V. 
and W. and againſt our peace with force and 
arms, at B. in your county, as is found by 
a certain inquiſition of the country of your 
county taken between them; and alſo the 
laid . and W. to ſatisfy the ſaid R. of ſe- 
venteen pounds which were adjudged to the 
faid R. in our ſaid court, for his coſts and 
charges which he ſuſtained by occaſion of the 
premiſes z whereof they are convicted; and 
have there, Sc. 

To fatisfy C. D. late of, c. eſq; of nine tou 4 nonjait 
pounds and ten ſhillings, which in our court is debe. 
before our juſtices at Weſtminſter, by the diſ- 
cretion of the ſaid juſtices, according to the 
form of the ſtatute in that caſe made and pro- 
vided, were adjudged to the ſaid C. for his 
colts and charges which he ſuſtained, for that 
the ſaid E. J. did not proſecute his writ by 
him the ſaid E. obtained in our ſaid court 
againſt the ſaid C. in a certain plea of debt 


upon 
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upon demand for forty pounds, whereof the 
ſaid E. is convicted; and there, Sc. 

If in caſe, ſay, in a certain plea of 
treſpaſs on the caſe. 

In treſpaſs, — in a certain plea of treſ- 
pals. 

In ejectment.— in a certain plea of treſ- 
paſs and <jetment of farm; et fic de ceteris. 


Tn GEORGE the third, by the grace of 
Cabo of ri God, of Great Britain, France, and "Ireland, 
wilege for an king, defender of the faith, &c. To the ſhe- 
attorney riff of L. greeting. Attach L. R. gentleman, 
agam/t an at- one of the attornies of our court of the bench, 
4% otherwiſe called L. R. of, Sc. fo that you 
may have him before our juſtices at Weſtmin- 
ſter on Wedneſday next after the morrow of All 
Souls, to ſatisfy J. S. gentleman, another at- 
torney of our court of the bench, as well of 
a certain debt of ſixty pounds, which the 
ſaid F. in our court before our juſtices at 
Weſtminſter recovered againſt him, as of four- 
teen pounds and ten ſhillings which were ad- 
judged to the ſaid 7. in our ſaid court, for his 
damages which he had by occaſion of the 
detaining that debt, whereof the ſaid L. is 
Teſtatum. convicted; and whereupon our ſheriff of M. 
ſent to our juſtices at Weſtminſter at a certain 
day now paſt, that the ſaid L. was not found 
in his bailiwic, whereas it was teſtified in our 
ſaid court, that he lurketh and ſecreteth him- 
ſelf in your county; and have there this writ. 


Witneſs, &c. 
GEORGE 
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GEORGE the third, by the grace of 4 Teſtatum 
God, of Great Britain, France, and Ireland, Ca. fa. by 4 
king, defender of the faith, &c. To the ſhe- 3 
riffs of N. greeting. Attach W. T. gentle- aycis/ an at. 
man, one of the attornies of our court of the ers, ir 
bench, otherwiſe called J. J. of, Sc. fo that 4%. 
you may have him before our juſtices at Meſt- 
minſter on next after 

to ſatisfy J. D. as well of 
a certain debt of five hundred pounds, which 
the ſaid “. D. and one T. J. now decealed, in 
our court before our juſtices at Weſtminſter re- 
covered againſt him, as of nine pounds which 
in our ſaid court were adjudged to the ſaid 
J. and T. for their damages which they had 
by occaſion of the detajning that debt, where- 
of the ſaid V. is convicted; and whereupon 
it is conſidered in our ſaid court, that he the g.; fl., 
ſaid J. have execution againſt the ſaid V. of 
the debt and damages atorefaid, by the de- 
fault of the ſaid /. And whereupon our ſhe- Teſtatum. 
riffs of London ſent to our juſtices at Weſtmin- 
ſter on a certain day now paſt, that the ſaid 
W. was not found in their bailiwic, whereas 
It is teſtified in our ſaid court, that the ſaid 
W. lurketh and ſecreteth himſelf in your 
county; and have there this writ, Witneſs, 
c. 


GEORGE the third, by the grace of Teſtatum &a. \ 
God, of Great Britain, France, and Ireland, ſa. againſt }. 
king, defender of the faith, Ce. To the ſhe- $4i/ after 
riff of Surry, greeting. Whereas we lately — 2 
commanded our ſheriff of Middleſex, that he Fi. far. ME 
| ſhould cauſe to be made of the lands and Recital of Fi. 


$i chattels fa. 
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chattels in his bailiwic of 7. S. late of, Oc. 


. thirty-eight pounds; and of the lands and 


chattels in his bailiwic of F. J. late of, &c. 
other thirty- eight pounds; and of the lands 
and chattels in his bailiwic of T. P. late of, 


- Sc, other thirty- eight pounds. Which ſaid 


leveral ſums of chirty eight pounds each of 
them the ſaid 7. S. F. and T. P. heretofore, 
io wit, in the term of the Holy Trinity in the 

year of our reign, before Sir 


Robert Eyre, knight, and his companions, 


then our juſtices of the bench at Weſtminſter, 
ſeverally acknowledged themſelves to owe to 
E. P. and W. F. to be made of their lands and 
chattels, and to the uſe and behoof of the ſaid 
Z. P. and V. F. to be levied ; which ſaid re- 
cognizince in that fame term at Weſtminſter 
aforeſaid is inrolled, as by the ſaid record and 
proceedings thereon in our ſame court before 
our ſaid juſtices at Weſtminſter aforeſaid re- 
maining manifeſtly appears; and that he 


| ſhould have that money beſore our ſaid ju- 


ſtices at Weſtminſter from the day of Eſter in 
fifteen days laſt paſt, to render to the ſaid E. 
and V. for the ſeveral ſuis of money afore- 


ſaid, according to the form of the ſaid recog- 


nizance whereof they are convicted; and 
whereupon it is con ſidered in our ſaid court, 
that the ſaid E. and . ſhould have their exe- 
cution againſt the aforeſaid J. S. F. and T. P. 
of the ſaid ſeveral ſums of thirty- eight pounds 
by them in form aforeſaid acknowledged, by 
the default of them the ſaid 7. S. F. and T. 
P. And whereupon our ſheriff of Middleſex 
at that day ſent to our ſaid juilices at Weſt- 

minſter, 
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minſer, that the ſaid T. S. F. and 7. P. had 
not, nor had any one of them any lands or 
chatte's in his bailiwic, whereof he was able 
to make the ſaid ſeveral ſums of 381. 38ʃ. 
and 387, or any part thercof: We therefore 
command you, that you take the ſaid 7. S. 
F. and T. P. it they may be found in your 
bailiwic, and keep them ſafely, ſo that you 
may have their bodies before our juſtices at 
Weſtminfler on the morrow of the Holy Tri- 
nity, to ſatisfy the aforeſaid E. and W. of the 
ſaid ſeveral ſums ot thirty-eight pounds, ac- 
cording to the form of the ſaid recognizance, 
whereof they are convicted; and whereupon 
our ſaid ſheriff of Middleſex ſent to our ſaid 
juſtices at Weſtminſter from the day of Eaſter 
in five weeks laſt paſt, that the aforeſaid T. 
S. F. and T. P. were not, nor was any one of 
them found in his bailiwic, whereas it is teſti- 
fed in our ſaid court, that they lurk and ſe- 
crete themſelves in your county; and have 


there, Se. 


GEORGE the third, by the grace of oP 
God, of Great Britain, France, and Ireland, 2 
king, defender of the faith, Sc. To the 3 aſter 
ſheriff of D. greeting. Whereas we lately by a Devaſtavit 
our writ commanded our ſheriff of M. that of & Nu! aBo- 
the goods and chattels in his bailiwic, which da Te. 
were of S. J. late of, &c, at the time of his 
death, in the hands of J. C. gentleman, late 
of, Sc. executor of the teſtament and laſt | 
will of the ſaid S. he ſhould cauſe to be made "i 
as well a certain debr of five hundred pounds, l 
which W. M. in our court before our juſtices 
"=" 


Teſtatum, 
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at Weſtminſter recovered againſt the ſaid J. C. 
as alſo eighteen pounds which in our ſaid 


court were adjudged to the ſaid W. for his 


damages which he had by occaſion of the de- 
raining that debt, if the ſaid J. had ſo much 
jn his hands to be adminiſtered; and if he 
had not, then the faid damages to be levied 
of the proper goods and chattels of the ſaid 
V. and ſhould have that money before our ju- 
ſtices at Veſtminſter on the morrow of the 
Purificaticn of the bleſſed Mary laſt paſt, to 
render to the ſaid V. for his debt and da- 
mages aforeſaid, whereof he is convicted; 
and our ſaid ſheriff of M. at that day ſent to 
our ſaid juſtices at Weſtminſter, that the ſaid 
V. C. had before the coming of the ſaid writ 
ſold and waſted diverſe goods and chattels 
which were of the ſaid S. J. at the time of his 
death, to the value of the debt and damages 
aforeſaid, and had conveited the money 
ariſing therefrom to his own proper uſe, ſo 
that he could not levy, or cauſe to be made 


the ſaid debt and damages of the goods and 


chattels of the ſaid 8. V. And the laid V. C. 
had no goods or chattels of his own proper 
goods and chattels in his bailiwic, whereof he 
could cauſe to be made the ſaid damages, or 
any part thereof, as by that writ he was com- 
manded ; therefore we command you, that 
you take the ſaid J. C. if he may be found 


in your bailiwic, and keep him ſafely, ſo that 


you may have his body before our juſtices at 
Weſtminſter on the morrow of the Aſcenſion of 
our Lord, to ſatisfy the ſaid V. of the debt 
and damages aforeſaid ; and whereupon our 

ſheriff 
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ſheriff of M. from the day of Eaſter in fif- Teſlatum. 
teen days laſt paſt ſent to our juſtices at 
Weſtminſter, that the ſaid J. C. was not found 

in his bailiwic, whereas it is teſtified in our 

ſaid court, that the ſaid J. C. lurketh and 
ſecreteth himſelf in your county; and have 

there this writ. Witnels, Sc. 


GEORGE the third, Fc. to the ſheriff Ca. fa. Vor 
of K. greeting. Whereas we lately by our 4@92*5 
writ commanded you, that of the goods and agar lad 
chattels in your bailiwic, which were of N. Nulla bona 
R. deceaſed, at the time of his death, being propria re- 
in the hands of M. R. late of N, in your *rze. 
county, widow, executrix of the teſtament 
and laſt will of the ſaid N. to be adminiſter'd, 
you ſhall cauſeto be made thirty- four pounds, 
which in our court, before our Juſtices at 
Weſtminſter, were adjudged to K. B. for his 
damages which he ſuſtained by occaſion of 
the not performing certain promiſes and un- 
dertakings made to the ſaid &. by the ſaid N. 
in his life-time at M. in your county, if the 
faid M. had fo much thereof in her hands to 
be adminiſtered; and if ſhe had not, then 
tourteen pounds and ten ſhillings of the da- 
mages aforeſaid to be levied of the proper 
goods and chattels of the ſaid M. and ſhould 
have that money before our juſtices at //eſt- 
minſter from the day of the Holy Trinity in 
three weeks laſt paſt, to render to the ſaid &. 
tor his damages aforeſaid, whereof ſhe is con- 
victed; and you at that day ſent to our faid 
juſtices at Meſtminſter, that the ſaid M. had 
no goods nor chattels in your bailiwic which 
Vor. I. 1 were 


Ca. fa. in ca/e 
at the ſuit of 


an exccutriæx. 


Sci. fa. oz 
Stat. 8&9 
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were of the ſaid N. at the time of his death, 
whereof you could cauſe to be made the ſaid 
damages, or any penny thereof, nor any of 
her own proper goods or chattels in your ſaid 
bail wic, whereof you could cauſe to be made 
the ſaid fourteen pounds and ten ſhillings of 
damages aforeſaid, or any penny thercof ; 
we therefore command you, that you take 
the ſaid M. if ſhe may be found in your bai— 
liwic, and keep her ſafely, ſo that you may 
have her body before our juſtices at Weſt- 
minſter from the day of to 
ſatisfy the ſaid R. of the ſaid fourteen pounds 
and ten ſhillings of damages aforeſaid ; and 
have there this writ, Witneſs, Cc. 


GEORGE the third, Cc. To the ſhe- 
riffs of London, greeting. We command you, 
that you take M. G. late of L. widow, it ſhe 
ſhall be found in your bailiwic, and her ſafe- 
ly keep, ſo that you may have her body be- 
fre our Juſtices at Yeſtminſter 

to ſatisfy E. K. executrix of 
the teſtament and laſt will of G. K. her late 
huſband deceaſed, of one hundred and ſeven- 
teen pounds and ten ſhillings, which to the 
ſaid E. in our court before our juſtices at 
Meſiminſter, were acjudged for the damages 
of the ſaid G. which he ſuſtaigęd by reaſon of 
not performing certain promiſes and under- 
takings made by the ſaid M. to the ſaid G. in 
his lite- time at L. aforeſaid in the pariſh of St. 
Mary Le Bew in the ward of Cheap, whereof 
the laid M. is convicted; and whereupon it 
was conſidered in our ſame court, that the 
damages 
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damages aforeſaid by him the ſaid G. ſuſtain- 
ed by "occaſion of not performing the pro- 
miſes and undertakings aforeſaid, ſhould be 
aſſeſſed and adjudged | to the ſaid E. accord- 
ing to the form of the ſtatute in that caſe 
made and provided, by default. Witneſs, 
&c. 


GEORGE the third, by the grace of  Feeri facias 
God, of Great Britain, France, and Ireland, is 4c6t. 


king, defender of the faith, &c. To the ſhe- 
riff of Lincoln, greeting. We command you, 
that you cauſe to be made of the goods and 
chattels in your bailiwic of B. C. late of, &c. 
as well a certain debt of 207. which D. E. in 
our court, before our juſtices at Weſtminſter 
recovered againſt him, as ſixty ſhillings which 
were adjudged to the {aid D. in our {aid court, 
for his damages which he had by occaſion of 
the detaining that debt; and have that mo- 
ney before our juſtices at Veſtminſier on the 
morrow of the Aſcenſion of our Lord, to 
render to the ſaid D. for his debt and damages 
aforeſaid, whercof the ſaid B. is convicted; 
and have there this writ, Witneſs Sir John 
| Eardley Wilmot, knight, at Weſtminſter, the 
day of, Sc. 


For varying the Fieri facias according to 
the nature of che action, the direstions before 
given, fol. Sc. for making out the Ca- 


pias ad ſalisfaciendum, will ſerve. 
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In a 7. eſtatum fieri facias, atter the words Teflatum Fi. 


[ whereof he is convicted] lay, and whereupon fa. 


our {heriff of N. lent to our juſtices at a cer- 
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tain day now paſt, that the ſaid B. hath no 


oods or chattels in his bailiwic, whereof he 
could cauſe to be made or levied the ſaid debt 
and damages, or any part thereof : Whereas 
it is teſtiſied in our ſaid court, that the ſaid B. 
hath ſufficient goods and chattels in your 
county whereof the ſaid debt and damages 
may be cauſed to be made and levied; and 
have there this writ. Witneſs, Sc. 


Fi. fa. again? GEORGE the third, Sc. To, &c. greet- 
anadninifira- ing. We command you, that of the goods 


trix. 


Sr. 


and chattels in your bailiwic, which were of 
S. H. deceaſed, at the time of his death, in 
the hands of E. H. late of, Sc. widow. ad- 
miniſtratrix of the goods and chattels which 
were of the ſaid S. H. to be adminiſtered, you 
cauſe to be made as well a certain debt of 
thirty pounds, which R. F. gentleman, in our 
court, before our juſtices at Weſtminſter re- 
covered againſt her, as ten pounds which in 


our ſaid court were adjudged to the ſaid R. 


for his damages which he had by occaſion of 
the detaining that deht, if the ſaid E. hath 
ſo much goods and chattels which were of the 
aforeſaid F. at the time of his death in her 
hands to be adminiſtered ; and if ſhe hath 
not, then the damages aforeſaid to be levied 
of the proper goods and chattels of the ſaid 
E. And have that money before our juſtices 
at Veſiminſter on the morrow of the Holy 
Trinity, to render to the ſaid R. for the debt 
and damages aforeſaid whzreof ſhe is con- 
victed; and have there this writ, Witnels, 


GEORGE 
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GEORGE the third, c. To, Cc. greet- Teſtatum Fi. 
ing. We command you, that of the goods 1 2 ne 
and chattels in your bailiwic of J. M. late of, affuropfit pes 
Sc. and E. his wife, lately called, &c. you a »-cowery 
cauſe to be made twenty and five pounds and again/? the 
ten ſhillings which in our court, before our 2 while 
juſtices at Weſtminſler, were adjudged to J. * 
and R. R. for their damages which they ſuſ- 
tained by occaſion of the not performing cer- 
tain promiſes and undertakings to the ſaid J. 
and R. by the ſaid E. when ſhe was ſole, 
made at B. in the county of S. And have 
that money before our juſtices at Weſtminſter 
from the day of the Holy Trinity in three 
weeks, to render to the ſaid J. and R. for 
their damages aforeſaid, whereof the ſaid E. 
is convicted; and whereupon it is conſidered Sci. fa. 
in our ſaid court, that the ſaid F. and R. have 
their execution againſt the ſaid J. M. and E. 
of the damages aforeſaid, by the default of 
the ſaid 7. M. and E. And whereupon our Teflitum, 
| ſheriff of S. at a certain day now palt, ſent 
to our juſtices at Meſiminſter, that the ſaid 
J. M. and E. had no goods or chattels in his 
bailiwick, whereof the ſaid damages could 
be made, whereas it is teſtified in our ſaid 
court, that the ſaid F. M. and E. have ſuffi- 
cient goods and chattels in your county, 
whereof the ſaid damages may be made; and 
have there this writ. Witneſs, Sc. 


GEORGE the third, Sc. To, c. We Fi. fa. on a 
command you, that of the goods and chattels ju4gment by 4 
of V. C. late of, Sc. otherwiſe called, Sc. feme exccu- 
3 : trix while 
in your bailiwic, you cauſe to be made as fole, wuhers« 


11 3 well upon execution 
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i awarded on well a certain debt of one hundred and ſixty 


a Sci. fa. at 
the ſuit of the 
huſbend and 


Wife, 


Sr: fa.“ 


A Fieri facias 
egainſ} bail 
aſter Sci. fa. 


ounds, which E. V. widow, executrix of the 
teſtament and laſt will of S. V. deceaſed, in 
our court, before our Juſtices at MWeſtminſter 
recovered againſt him, as fixty ſhillings, 
which to the ſaid E. in our ſaid court were 
adjudged for her damages, which ſne had by 
occaſion of the detaining that debt; and have 
that money before our juſtices at Weſtminſter 
on the octave of the Purification of the bleſſed 
Virgin Mary, to render to R. V. whom th 
ſaid E. married after the ſaid judgment was 
given, and to the {aid E. for the debt and da- 
mages atoreſaid, whereof the ſaid . is con- 
victed ;. and whereupon in our ſaid court be- 
fore our juſtices at Meſitminſter it is conſidered 
that the {aid Je. and E. have execution againſt 
the {aid . of the debt and damages afore- 
laid, by the default of the laid /. And have 
there this wiit. Witneſs, Sc. 


GEORGE the third, by the grace of 
God, of Great Britain, ['rance,. and Teland, 
king, defender of the faith, Sc. To the ſhe- 
riff of Middleſex, greeting, We command 
you, that you caule to be made of the lands 
and chattels. in your bailiwic of T. S. late, &c. 
gentleman, thirty-cight pounds; and of the 
lands and chattels in your bailiwic of 7. F. 
late, Sc. ſmith, other thirty-eight pounds; 
and of the lands and chattels in your bailiwic 
of T. P. late of, Fc. other thirty - eight 
pounds. Which ſaid ſcveral ſums of thirty- 
eight pounds each of them the laid 7. S. F. 
and 7. P. heretofore, to wit, in rac term of 
che 


* — 3 
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the Holy Trinity in the year 
of our reign, before Sir Robert Eyre, knight, 
and his companions, then our juſtices of the 
bench at Weſtminſter, ſeverally acknowledged 
themſelves te owe to E. P. and . F. to be 
made of their lands and chattels, and to the 
uſe and behoof of the ſaid E. P. and V. F. 
to be levied z which ſaid recoznizance in that 
ſame term at Meſiminſter aforeſaid is inrolled, 
as by the ſaid record and proceetings there- 
on in our ſaid court before our juilices afore- 
ſaid remaining minifeſtly appeareth ; and 
have that money . before our ſaid juſtices at 
Weſtminſter from the ſaid day of Eaſter in fif— 
teen days, to render to the ſaid E and V. 
for the debt aforeſaid, according to the form 
of the ſaid recognizance, whereof they arg 


convicted; and whereupon it is conſidered in Sci. fa.” 


our ſaid court, that the ſaid E. and V. have 
execution againſt the aforeſaid T. S. F. and 
7. P. of the ſaid ſeveral ſums of thirty eight 
pounds by them in form aforeſaid acknow- 
ledged, by the default of them the ſaid 7. S. 


F. and T. P. And have there this writ. Wit- 


nels, Sc. 


And hereupon the ſaid {plaintiff ] prayeth Award of Fi: 
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the writ of our lord the king to be directed fa. and conti- 
to the ſheriff of the county aforeſaid, to le- 


vy the ſaid hundred pounds of the goods 
and chattels of the ſaid | defendant] for the da- 


mages aforeſaid. And it is granted to him 


returnable here [She return] at which day 


comes here the ſaid [ plaintiff] by his attor- 
ney aforeſaid. And the ſheriff hath not ſent 


the ſaid writ; therefore let another writ be 


FM. made 
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Fi. fa. in d:bt 


aſter Sci fa. 
fer executors 
on judgment 

r-cow 11d by 
teſtator. 
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made to him in form aforeſaid, Sc. return. 
able here [be return] at which day (u 


fupra.] 


GEORGE the third, c. To the ſhe- 
riff of B. greeting. We command you, that 
of the goods and chattels of FJ. B. late of C. 
I. in your county, innholder, otherwiſe cal- 
ted, Sc. you caule to be levied as well a cer- 
tain debt of 5390 J. which F. D. in our court 
before our juſtices at Weſtminſter recovered 
againſt. him, as 50 5. which to the ſaid 7. D. 
in our ſaid court were adjudged for his da- 
mages which he had ſultained by reaſon of 
detaining that debt. And: have you there 
that money before our juſtices at Weſtminſter 
from the day of St. Michael in three weeks, 
to render to V. C. and T. B. executors of the 
teſtament and laſt will of the ſaid 7. D. for 
the debt and damages aforeſaid. And where- 
upon it is conſidered in our ſaid court, that 
the aforeſaid W. and J. have execution againſt 
the ſaid . B. of the debt and damages afore- 
faid, by the default of the ſaid F B. whereof 


he is convicted; and have you there this writ. 
Witneſs, Sc. 


The firſt Fieri facius muſt be directed to 
the ſheriff of the county where the action was 
laid; and on a return of Nulla bona you may 
have execution into any other county you 


Mall think propes 
GEORGE the third, Ec. To, Sc. greet- 


Ka Whereas E. F. lately in our court be- 


kf tore 
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fore our juſtices at Weſtminſter, by the conſi- 
deration of the ſaid court, recovered againſt 
B. C. late of, &c. as well a certain debt of 
fifty pounds, as ten ſhillings, which in our 
aid court were adjudged to the ſaid E. for 
bis damages which he had by occaſion of the 
detaining that debt, whereof the ſaid B. is 
convicted. The ſaid E. afterwards came in- 
to our ſaid court, and by the ſtature in that 
caſe made and provided chofe to have deli- 
vered to him all the goods and chattels of the 
ſaid B. except bis oxen and the beaſts of his 
plow, and alſo a moiety of all his lands and 
tenements in your bailiwic, to hold to him 
the goods and chattels aforeſaid, as his own 
proper goods and chattels; and alſo to hold 
the ſaid moiety as his freehold to him and 
his aſſigns, according to the form of the ſaid 
ſtature, until the faid debr and damages ſhall 
be thereof levied; and therefore we com- 
mand you, that all the ſaid goods and chattels 
of the ſaid B. except the oxen and beaſts of 
his plow, and allo a moiety of all his lands 
and tenements in your bailiwic, whereof the 
laid B. on the octave of St. Hilary in the 
year of our reign, on which day the 
faid judgment was given, or at any time af- 
ter, was ſeiſed, you cauſe to be delivered by 
a reaſonable price and extent, to hold to him 
the ſaid goods and chattels as his own proper 
goods and chattels; and to hold the ſaid 
moiety as his freehold to him and his aſſigns, 
according to the form of the ſaid ſtatute, un- 
ul the debt and damages aforeſaid ſhall be 
thereof levied; and in what manner you ſhall 


execute 
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Elegit in treſ- 


poſe 


Elegit after a 
Sci. fa.“ 
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execute this writ make appear to our juſtices 
at Weſiminſter, on the morrow of All Souls, 
under your ſcal, and the ſeals of them by 
whole oath you ſhall make the ſaid extent and 


appraiſement; and have there this writ. Wit- 
nels, Sc. 


GEORGE the third, &c. To, Sc. greet- 
ing. Whereas L. R. lately in our court be- 
fore our Juſtices at Meſtminſter, by the conſi- 
deration of the ſaid court, recovered againſt 
H. H. late of, &c. thirty-five pounds, which 
in our ſaid court were adjudged to the ſaid L. 
for his damages, which he had by occaſion of 
a certain treſpaſs done to the ſaid L. by the ſaid 
H. with force and arms againſt our peace at 
W. in your county, whereof the ſaid H. is 
convicted. The ſaid L. afterwards came in- 
to our court, c. [as before, uſing the word 
damages inſtead of debt and damages. |] 


GEORGE the third, Sc. To, c. greet- 
ing, Whereas lately in our court before our 
juſtices at Weſtminſter it was conſidered that 
Z. S. have execution againſt H. S. late of, &c. 
otherwiſe called, Sc. by the default of the 
ſaid H. S. as well of a certain debt of twenty 
pounds, which the ſaid E. in our court before 
our juſtices at Weſtninſter recovered againſt 
the ſaid H. as of fifty ſhillings, which in our 
ſaid court were adjudged to the ſaid E. for 
his damages, which he had by occaſion of 
detaining that debt, whereof the ſaid H. is 
convicted. The ſaid E. afterwards came, &c. 


as before, 
GEORGE 


in the Court of Common Pleas. 283 


GEORGE the third, &c. To the ſhe- Elegit on 4 
riff of Berks, greeting. Whereas E. K. exe 
cutrix of the teſtament and laſt will of G. K. 3 
her late huſband, deceaſed, lately in our non debent 
court before our juſtices at Weſtminſter, by poſt mortem 
the conſideration of the ſame court, recover- querentis port. 
ed againſt G. M. late of London, widow, one el 
hundred and ſeventeen pounds and ten ſhil- 
lings, which in our ſame court before our ju- 

{tices at Weſtminſter aforefaid were adjudged 
to the ſaid E. according to the form of the Stat. 8 & g 
ſtatute in that caſe lately made and provided, W. 3. c. 
by the default of the ſaid M. for the damages 
of the ſaid G. which he had ſuſtained by oc- 
eaſion of not performing certain promiſes and 
undertakings made by the ſaid M. to the ſaid 
G. in his life-time, whereof the ſaid M. is 
convicted. And the ſaid E. afterwards came 
into our ſame court, and by the ſtatute in ſuch 
caſe made and provided choſe to have deli- 
vered to her all the goods and chattels of the 
ſaid M. except the oxen and beaſts of her 

| plow. And likewiſe a moiety of all her 
lands and tenements in your bailiwic, to hold 
to her the ſaid E. the goods and chattels afore- 
laid as her own proper goods and chattels, 
and alſo to hold the ſaid moiety of the ſaid 
lands and tenements as her own freehold, to 
her the ſaid E. and her aſſigns according to 
the form of the ſtatute aforeſaid, until ſhe 
hath levied the damages aforeſaid. And there- 
fore we command you, that without delay 
you do deliver to the ſaid E. by a reaſonable 
price and extent, all the goods and chattels 
of the ſaid M. except the oxep and beaſts of 

her 
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her plow. And in like manner the moiety 
of her lands and tenements in your bailiwic, 
of which the ſaid M. was ſeized on the oc. 
tave of Saint Hilary in the ſeventh year of our 
reign, on which day judgment was thereof 
given, or at any time afterwards, to hold to 
her the ſaid E. and her aſſigns according to 
the form of the ſtatute aforeſaid, until ſhe 
ſhall have levied thereof the damages afore- 
ſaid. And in what manner you ſhall execute 
this our writ make manifeſt to our juſtices at 
Weſtminſter aforeſaid, on the morrow of All 
Souls, under your ſeal, and the ſeals of them 
by whoſe oath you ſhall make the extent and 
appraiſement thereof, And have you there 
this writ, Witneſs, Sc. 


May have ſe= A man may award on the roll Zlegits into 
veral Elegits. as many counties as he pleaſes, and execute 
| all or any at his pleaſure; but it is ſaid, if he 
awards an Elegit into one county, extends 
[pl the lands upon the writ, and afterwards files 
11 it, he is barred, and cannot {ue out an Elegit 
1 into any other county. 
| Where by inquiſition on an Elegit it is 
found that the plaintiff was ſeiſed of the lands 
at the time the judgment was given, upon an 
ejectment (which mult be) brought to recover 
the poſſeſſion, the plaintiff need only give in 
evidence the copy of the judgment, Elegit 
1 and inquiſition thereupon filed, and is not 
19 bound to prove the party ſeiſed at the time 
44 vf the judgment; and if he was not ſciſed, it 
4 muſt be proved by the other ſide. 
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Of PROCEEDINGS for and againſs 


Attornies. 


HERE an attorney is plaintiff, the 
firſt proceſs is an attachment of pri- 
vilege, which is in the following form : 


GEORGE the third, c. To, Sc. greet- 4iachment 
ing. Attach T. K. ſo that you may have him fer an attor- 
betore our juſtices at /eſtminſter on Saturday 7 
next after the morrow of A Souls, to anſwer png; * 
S. B. gent. one of the attornies of our court y, Stat. 13 
of the bench, according to the liberties and Car. 2. ſtat. 
privileges of the ſame court for ſuch attor- 2. 6. 2. . 4+ 
nies and other miniſters of the ſame bench 
from time out of mind uſed and approved 
in the ſame, of a plea of treſpaſs [as he ac- 
tion is ] And have you there this writ. Wit- 
nels Sir William De Grey, knight, at Weſt- 
ninſter, the day of 
in the year of our reign, _ 


An attorney ſuing. by attachment of pri- 
vilege and nonſuited, may be taken in exe- 
cution for the colts on a Ca. Sa. returnable on 
a general return. 3 Wilſ. 58. 
If the attachment requires bail you muſt 
mark the ſum ſworn to on the back, thus : 
— —— Affidavit for 421. —— And alſo 
the day it is ſued out. 
You muſt make out a Præcipe, containing Precipe to be 
the plaintiff's and defendant's names, not ex- with the 


ceeding four in the whole, with the return of ?79/2-10tary 
the ® the time of 
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figning the the writ, day of ſigning, and the agent's or 
os attorney's name, who ſues out the ſame; this 
Præcipe you mult leave with the prothonota- 
ry, who without fee or reward is to enter the 
ſame on a remembrance roll, to be kept in his 
office for that purpoſe; and he is not to 
ſign (a) any attachment of privilege unleſs 
ſuch Præcipe be left in his office at the time 
of ſigning thereof. Hil. 11 Geo. 2. 


The form of the Precipe. 


Suffolk. Attachment of privilege for S. B. 
N gentleman, one of the attornies, c. 
againſt 7. K. Debt. 
R. R. Agent, Net. Saturday next after 
704. 1167. the morrow of All Souls. 
Affidavit for 42 /. 


You pay nothing to the prothonotary for 
ſigning this writ, and only one penny for the 
ſeal. 

Of appearing If the attachment requires only a common 
putting in bail appearance, a copy muſt be ſerved with a 
rue. notice, as in fol. and the appearance 
5 
muſt be entered with the prothonotary who 
ſigned the writ, and if it requires bail, his 
clerk of the dockets prepares the bail-piece 
or recognizance, and attends a judge or the 


— 


(=) But the writ is to be rt marked by the clk 
of the warrants, for which nothing is paid, unleſs plain- 
tiff is in arrear for termages, 

; court, 
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court, when the ſame is entered into, and the 
bail juſtify, or freſh bail is added, in the ſame 


. manner as the filacer does on meſne proceſs 
e by original. a 

is The declaration at the ſuit of an attorney 
0 begins in this manner: 

ls 


In the Com mon Flens:: 


Eaſter term in the ſeventeenth year of 
the reign of king George the third. 


Middleſex, P. B. late of, Sc. was attached p,jararion by 
to wit, by a writ of our lord the as attorney for 
king of privilege, iſſuing out of the court ce and dif- 
here to anſwer T. R. gentleman, one of the hee. 
attornies of the court ot our lord the king of | 
the bench here, according to the liberties and 
privileges of the fame court, for ſuch attor- 
nies and other miniſters of the ſame bench 
time out of mind uſed and approved in the 
lame, of a plea of treſpaſs on the caſe, &c, 
And whereupon the laid L. in his proper per- 
ſon complaineth, th.t whereas the ſaid P. on 
the nineteenth day of December in the year of 
our Lord one thouſand ſeven hundred and 
thirty - eight, at the pariſh of St. Clement 
Danes in the county of Mzidaleſex, was indebt- 
ed to the ſaid L. in thirty pounds of lawtul 
money of Great Britain, for work and labour 
as an attorney and lolicitor before that time 
done and performed by the ſaid L. upon the 
retainer, and at the ſpecial inſtance and re- 
queſt of the ſaid P. in and about the proſe- 
cuting, defending and ſoliciting diverſe _ 
es, 
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Quantum me- 


ruit thereon, 
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fes, huis and buſineſſes, and for money laid 
out, expended and paid by the ſaid L. at the 
like ſpecial inſtance and requeſt of the ſaid P. 
in and about the proſecuting, defending and 
ſoliciting of thoſe cauſes, ſuits and buſineſſes, 
and for r money due to the ſaid L. for his fees 
due, and of right payable to him in that re- 
ſpect; and being ſo indebted, he the ſaid P. 
in conſideration thereof, en to wit, 
on the ſame day and year, at the pariſh afore- 
ſaid in the county aforeſaid, undertook, and 
then and there faithfully promiſed the ſaid J. 
that he the ſaid P. would pay to the ſaid J. 
the ſaid ſum of money when he ſhould be 
thereunto requeſted. And whereas the ſaid 
P. afterwards, to wil, on the ſame day and 
year, at the pariſh aforeſaid in the county 
aforeſaid, in conſideration that the ſaid J. 
upon the retainer of the ſaid P. and at his ſpe- 
cial inſtance and requeſt, had before that time 
done and performed other work and labour 
as an attorney and ſolicitor in and about other 
cauſes, ſuits and buſineſſes, and laid out, ex- 
pended and paid other money in and about 
the proſecuting, defending and ſoliciting of 
thoſe cauſes, ſuits and buſineſſes laſt men- 
tioned, undertook, and then and there faith- 
fully promiſed the ſaid L. that he the ſaid P. 
would pay to the ſaid L. ſo much money as 
he reaſonably deſerved to have for his laſt 
mentioned work and labour; and ſo much 
money as he had laid out, expended and paid 
in and about the proſecuting, defending and 
ſoliciting the ſaid laſt mentioned cauſes, ſuits 
and buſine ſſes, and ſo much money as _ 

ue 


ö GR rn GP. 7” We 
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due to the ſaid L. for his fees due, and of 
right payable to him in that reſpect, when he 
the ſaid P. ſhould be thereunto requeſted, 
And the ſaid L. averreth, that he reaſonably 
deſerved of the ſaid P. for his ſaid laſt men- 
tioned work and labour, other thirty pounds 
of like lawful money, and that he had fo laid 
out, expended and paid in and about the ſaid 
proſecuting, defending and ſoliciting the ſaid 
laſt mentioned cauſes, ſuits, and buſineſſes, 
other thirty pounds of like lawful money; 
and that twenty pounds of like lawtul money 
were due to the laid L. for his fees, due and 
of right payable to him in that reſpect, 10 
wit, at the pariſh aforeiaid in the county 
aforeſaid, whereof the ſaid P. afterwards, 
that is to ſay, on the ſame day and year afore- 
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ſaid, there had notice. And whereas alſo the Indeb. aſ- 
aforeſaid P. afterwards, to wit, on the ſame ſump 2 me- 
day and year, at the pariſh aforeſaid in the aaa 


county aforeſaid, was indebred to the ſaid J. 
in fourteen pounds of like lawtul money, for 
the like ſum of money by the ſaid L. at the 
ſpecial inſtance and requeſt of the ſaid P. be- 
tore that time expended, laid out, diſburfed 
and paid; and being fo indebted, the ſaid P. 
afterwards, 4 wit, on the ſame day and year 
at the pariſh aforeſaid in the county afore- 
ſaid, in con ſideration thereof undertook, and 
to the ſaid L. then and there faithfully pro- 
miſed, that he the ſaid P. the ſaid fourteen 
pounds to the ſaid L. when he ſhould: be 
thereunto requeſted, would well and truly 


pay and content; Zet the ſaid P. in no wile Breach. 


regarding his faid ſeveral promiſes and un- 


Vor. I. U dertakings 
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dertakings made in form aforefaid, but 
contriving and fraudulently intending craftily 
and ſubtilhy to deceive and defrand the ſaid 
Z. in this reſpe&, hath not paid to the faid 
L. the ſaid ſeveral ſums of money, or any of 
them, or any part thereof (although the ſaid 
H. afterwards, 4a wit, on the thirtieth day of 
December in the ſame year, at the pariſh 
aforeſaid in the county aforeſaid, was requeſt- 
ed by the ſaid L. ſo to do) but has hitherto 
refuſed, and till doth refuſe to pay the ſame 
to the ſaid L. to the damage of the ſaid L. of 
thirty pounds; and thereof he bringeth ſuit, 


Ee. 
John Doe, 
(a) Pledges for profecuting$ and 
Richard Roe. 


Mr. Rayner, in his readings on ſtat. 2 Gee. 
II. chap. 23. ſect. 23. hath given the profeſ- 
fon a lecture on an action for fees, Fc. See 
Rayn. Read. p. 62 to ro2, including the pre- 
vious ſteps neceſſary in regard to delivering 
the bill, before the commencement of the 
ſuit. | 

If an attorney be defendant, a bill muſt be 
prepared in the tollowing form, according to 
the nature of the action. 


— 
» 


— 


(a) It bath been determined that plcdges need not be 
put into the declaration by attachment of privilege. 
Barnes 163. but ſee 2 Hf, Rep. C. B. 142, 143, which 
ſeems cont? a. 

In 
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In the Common Pleas, 
Of Eaſter term in the ſeventeenth 


year of the reign of king George 
the third. | 


To the juſlices of our lord the 
king of the bench. 


Middleſex, O R. gentleman, adminiſtrator B. againft 
to wit, of all and ſingular the goods f attorney ar 
and chattels, and credits of R. F clerk de- e. you 
ceaſed, at the time of his death, who died EY 
inteſtate, by J. C. his attorney complaineth 
of T. J. gentleman, one of the attornies of 
the court of our now lord the king of the 
bench here preſent here in court in his proper 
perſon, for that, whereas the ſaid 7. in the 
life-time of the ſaid R. F. to wit, on the Indeb. aſ- 
ninth day of April in the year of our Lord ſump. for n= 
1767, at Weſtminſter, in the county of Mig- "Y 5 
dleſex aforeſaid, was indebted to the ſaid R. ae ba 
F. in his lite-time in 2504, of Jawful-money ; 

5 Y inteſtate. 
of Great Britain, for ſo much money by the 
ſaid T. to the uſe of the ſaid R. F. before that 
time had and received; and being ſo indebt- 
ed the ſaid 7. afterwards, to wit, on the ſamę 
day and year at Weſtminſter aforeſaid in the 
county aforeſaid, in conſideration thereof un- 
certook, and then and there faithfully pro- 
miſed the ſaid R. F. in his life, to pay him 
the ſaid ſum of money when he ſhould be re- 
queſted to pay the ſame; get the aforeſaid 35 cb. 
7. not at all regarding his promiſe and under- 
taking aforeſaid, but contriving and fraudu- 
lently intending crattily and ſubtilly to de- 

U 2 cclve 
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ceive and defraud the ſaid R. F. in his life- 
time, and the ſaid R. R. ſince the death of 
the ſaid R. F. hath not yet paid the aforeſaid 
ſum of money, or any part thereof, to the 
ſaid R. F. in his life-time, or to the ſaid KR, 


faid R. R. ſince the death of the ſaid R. F. 
4% wvit, on the 16th day of June in the year 
of our Lord 1767, at Weſtminſter aforeſaid in 
the county aforeſaid, adminiſtration of all and 
ſingular the goods, chattels and credits which 
were the goods, chattels and credits of the 
ſaid R. F. at the time of his death, by Wil- 
liam, by Divine Providence archbiſhop of Can- 
terbury, primate of all England and metropo- 
litan, was committed) although the aforeſaid 
T. in the life-time of the ſaid R. F. by him 
the ſaid R. F. and after the death of him the 
{aid R. F. by the aforeſaid R. R. to wil, on 
the 17th day of June in the year of our Lord 
1767, aforeſaid, at Weſtminſter aforeſaid in 
the county aforefaid, was requeſted fo to do; 
but he hath abſolutely refuſed to pay the ſame 
to the ſaid R. F. and ſince the death of the 


#; Aininitratien R. ſince the death of the ſaid R. F. (to which 


faid R. F. hath, and ſtill doth refuſe to pay 


the ſame to the faid R. R. to the damage of 
the ſaid R. R. of 300l. And thereupon he 
prayeth relief, Sc. And the faid R. K. 
bringeth here into court the letters of admi- 


niſtration aforeſaid, to him as aforeſaid grant- 


ed, which teſtify the granting of the admini- 
tration aforeſaid to the ſaid R. R. in form 
aforeſaid, 
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aforeſaid, bearing date the day and year in 
that reſpe& above mentioned, and fo forth, 


Tohn Doe, 
Pledges for proſecuting, to wit, | and 
| | Rich, Ree. 


Bill againſt an attorney and declaration 
thereon, amended by ſtriking out words. 
Barnes 24. See id. 26. 


In the Common Pleas. 
Hilary term in the ſeventeenth year 
of the reign of king George the 
third. 


To the juſtices of our lord the 
king of the bench. 


Middleſex, ff T. by E. B. his attorney, com- Bill againf 
to wit, plaineth of J. H. gent. one of ** ene on 
the attornies of the court of our now lord the % "oy pr 
nw : eliver back a 
King of the bench here preſent here in court i ae, or 
in his proper perſon, for that on the 12th day pay 14 guineas 
of November in the year of our Lord 176), at /e it, & 4 
the pariſh of St. Clement Danes in the county “ d. 
of Middleſex, in conſideration that the ſaid J. 
J. at the requeſt of the ſaid J. II. then and, 
there delivered to the ſaid J. H. a gold watch 
of the ſaid J. T. and the ſaid J. H. then and 
there received the ſame gold watch of the ſaid 
J. J. he the ſaid J. H. undertook, and then 
and there faithfully promiſed the ſaid J. T. to 
U 3 deliver 
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Plaintiff, 


\ 


The Attorney's Practice 


deliver back the ſaid gold watch to the ſaid 
J. T. or to pay the ſum of 141. 46. to the 
ſaid J. 7 for the ſaid gold watch, on or be- 
fore the firſt day of December then next enſu- 
ing; yer the ſaid J. H not regarding his ſaid 
promiſe and undertaking, but deviſing and 
fraudulently intending to deceive and defraud 
the ſaid J. T. in this behalf, hath not yet de- 
livered back the ſaid watch to the ſaid J. J. 
nor paid him the ſaid 14. 145. nor any part 
thereof (although the ſaid J. H. afterwards, 70 
wit, on the firſt day of December in the year 
aforeſaid, and often afterwards at the pariſh 
aforeſaid in the county afore ſaid, was requeſt- 
ed by the ſaid J. T. ſo to do) but hath hi- 
therto refuſed, and ſtill doth refuſe, ſo to do. 
And whereas the ſaid F. H. on the third day 
of June in the year of our Lord 1767, at the 
pariſh aforeſaid in the county aforeſaid, made 
his note in writing ſubſcribed with his own 
hand, commonly called a promiſſory note, 
bearing date the ſame day and year laſt men- 
tioned, by which note the ſaid 7. H. promiſ- 
ed to pay to the ſaid J. T. or his order, the 
ſum of 31. 55. on demand, for value re- 
ceived; by reaſon whereof, and allo by 
force of the ſtatute in ſuch cafes made and 
provided, the ſaid F. H. became liable to 


pay the ſaid J. T. the ſaid 31. 58. according 
to the tenor and effect of the ſaid note. And 
being ſo liable the ſaid 7. H. in conſideration 
thereof, afterwards, 1e wit, on the day and 
year laſt mentioned, at the pariſh aforeſaid in 
the county aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid J. T. to Pay 

im 
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him the ſaid 31. 55. according to the tenor 
and effect of the ſaid note. And alſo whereas Trdebitatus 
the ſaid J. H. afterwards, 4 wit, on the 10th aſſumpſit for 
day of January in the year of our Lord * AS and 
1767, at the pariſh aforeſaid in the county 
aorefaid, was indebted to the ſaid 7. TJ. in 
the ſum of 201. of lawful money of Great 
Britain, for diverſe goods, wares and mer- 
chandizes before that time (old and delivered 
by the ſaid J. T. to the ſaid 7. V. at his re- 
queſt; and being ſo indebted the ſaid F. H. in 
conſideration thereof afterwards, % uit, on 
the day and year laft above mentioned, at 
the. pariſh aforeſaid in the county aforeſaid, 
undertook, and then and there faithfully pro- 
miſed the ſaid J. T. to pay him the ſaid 201. 
when he the ſaid F. H. ſhould be thereunto re- | 
queſted. And alſo whereas afterwards, 4% wit, Quantum va- 
on the day and year laſt above mentioned, at lebant eee. 
the pariſh aforeſaid in the county aforeſaid, 
in conſideration that the ſaid J. T. had be- 
fore that time ſold and delivered diverſe other 
goods, wares and merchandizes to the ſaid 
J. H. at his requeſt, he the ſaid J. H. under- 
took, and then and there promiſed the ſaid 
J. T. to pay him fo much money for the ſaid 
goods, wares and merchandizes laſt above 
mentioned, as the ſame at the time of the fate 
and delivery thereof were reaſonably worth 
when he the ſaid J. H. ſhould be thereunto 
requeſted. And the faid J. T. in fact faith, 
that the ſaid goods, wares and merchandizes 
laſt above mentioned, were at the time of the 
ale and delivery thereof reaſonably worth 
other 204. of like lawful money, 4 toit, at 
U- 4 the 
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the pariſh aforeſaid in the county aforeſaid, 
whereof the ſaid J. H. then and there had 
notice: Nevertheleſs the ſaid F. H. not re- 
garding his ſaid three ſeveral promiſes and 
undertakings lat above mentioned, but de- 
viſing and fraudulently intending to deceive 
and defraud the ſaid J. T. in this behalf, hath 
not yet paid the ſaid ſeveral ſums of money, 
in the ſaid three laſt promiſes and underta- 
kings mentioned, nor any part thereof, to the 
ſaid F. T. (although the ſaid F. H. afterwards, 
to wit, upon the ſame day and year, and of- 
ten afterwards, at the pariſh aforeſaid, in the 
county aforeſaid, was requeſted by the ſaid 
J. J. ſo to do) but hath hitherto refuſed, and 
{ill doth refuſe to pay him the ſame, to the 
damage of the ſaid J. T. of 4ol. And there- 
upon he prayeth relief, Sc. 


hn Dee 
Pledges for proſecuting 2 . Ras 
Ne Bi“ e 3e No bill ſhall be filed againſt an officer, at. 
filed till enter. torney, clerk or miniſter of the court, to be 
ed on record. called in court, in order to a forejudger, un- 
til the bill be actually entered on record, and 
a number roll actually put to the bill. Trin, 
21 Car. 2. 
Of filing a bill This rule is in a great meaſure diſuſed. 
againſt an at- Lou ingroſs the bill on a piece of parchment 
terney, and ſtumped with a double peniy ſtamp, which 
calling bim in the prothonotary marks as entered, on being 
_— paid for the entry, and it is thereby ſuppoſed 
to be entered, though no number roll is put 
on the bill; then you carry the bill to # e- 
minſier, 
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minſter, and give it to one of the criers, who 

calls the defendant in court, for which you 

pay him 15. After which you give a rule 

on the bill with the ſecondary for the defen- 

dant to appear, for which you pay 15. 44. Note, get it 
viz. 15. for the king's duty, and 4d. for the ne, Kc. 
rule; and then you file the bill 1n the pro- e 22 for 
thonotary's office, for which you pay 4 d. % eve. 
And heretofore it was not neceſſary to give 

the defend int any other notice of filing ſuch 

bill againſt him than the calling him in court 

as atorclaid by the crier, which, as all attor- 

nies of the court were ſuppoled to be perſon- 

ally preſent in court during the ſitting there- 

of, was then thought to be ſufficient notice, 

But many atrornies having been ſtruck off the 

roll on torejudgers for want of other notice; 

and many living in ſuch remote parts of the 
kingdom, that it was impoſſible for them to 

have notice time enough to give order for 

their appearance before the rule (which was 

a four day rule) was expired, this practice is 

altered; and now, 

Where a vill ſhall be filed againſt an at- Ne fergudger 
torney of the court, no forejudger ſhall be % notice in 
entered for want of appearance, if the action?“ . 
be laid in London or Middleſex, and the attor- 
ney reſides within 20 miles of Landon, until 
four days after notice in writing of filing ſuch 
bill be given to ſuch attorney or his agent, or 
left at his uſual place of abode, and a rule 
given for ſuch appearance as uſual; and if 
ſuch attorney reſides above 20 miles from 
London, or the action be in any other coun- 
ty than Londen or Middleſex, no forejudger 

| ſhall 
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ſhall be entered till eight days after ſuch no. 
tice ſhall be given in manner as aforeſaid, and 
a rule to appear; the ſaid days to be exclu- 
ſive of the days of giving ſuch notice. Hil, 
11\Geo. 2. 


Common Pleas. 
. 
againſt 5 
J. H. gent. one of the attornies, 6c, 


Notice of a bill Take notice, that a bill was this day filed 


bring filed, 


in the prothonotary's office in the Inner 
Temple London, againft you the defendant 
J. H. at the ſuit of the plaintiff J. J. in an 
action of treſpaſs upon the caſe on ſeveral 

romiſes; and unleſs you appear to the ſaid 
bill on Monday the * twenty-ſixth dah of Ja- 
nuary inſtant, you will be forejudged the 
court. 


Z. B. 
23 Jan. 1778. Attorney for the 
To J. H. deft. plt. 
Common Pleas. 9. J. againſt 77. I 


Take notice, that there is left in the pro- 
thonotary's office, in the Inner Temple, Lon- 
don, a declaration againſt you the deft. at 


— 


hs. 


This is the day given by the ſecondary's rule which 
is incluſive; /e vide regul. Hil. 11 Geo, 2 ſupra, which 
ſays the days are to be excluſive. 

the 


d 
1 


in the Court of Common Pleas. 299 


the ſuit of the plt. S. J. in an action upon 
the caſe on ſeveral promiſes for goods ſold 
and delivered, and for the balance of an ac- 
count which the plaintiff lays to his damage 
of oo. and unleſs you plead to the ſaid de- 
claration within four days next after the firſt 
day of next Hilary term, judgment will be 
entered againſt you by default. X 


To H. B. deft. J. R. attorney 
for the plt. 
Of forgudoin 

If the defendant appears, he enters his ap- — : 
pearance wide prothonotary. It the de- | 
tendant does aot appear, you enter the bill 
and a forejudger on the roll, in the follow- 
ing form, beginning with a memorandum, 
as in the King's Bench, 


Middleſex, to wit, Be it — 
on the day of in this ſame 
term G. H. came 3 court by L. R. his N 
attorney, and exhibited to the juſtices of our 
now lord the king of the bench here his bill 
againſt J. B. gent. one of the attornies of the 
court ot our ſaid now lord the king of the 
bench here preſent here in court in his pro · 
per perſon, in a plea of treſpaſs on the caſe, 
the tenor of which ſaid bill followeth in theſe 
words; to wit, to the juſtices of our lord the 
king of the bench. Middleſex, to wit, G. H. 
by L. R. his attorney complaineth of J. B. 
gentleman, Fc. (the whole bill to) and there- 
upon he prayeth relief, c. Pledges for pro- 

cuting 
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Forqjudger. ſecuting, John Doe and Richard Roe; where. 
upon the ſaid J. B. being ſolemnly called 
came not, therefore he ſtandeth forejudged 
from exerciling his office of attorney of this 
court for his contumacy, Cc. 


You pay the prothonotary 2 5. for ſigning 
the forejudger, and the clerk of the warrants 
15. 4d. for itriking the defendant off the roll, 
and then you may proceed againſt him as 
againſt a common perſon. And ſo muſt eve- 
ry other perſon; for after a forejudger he 

cannot be proceeded againſt by bill. 

But if the defendant enters Its appearance 
in time with the prothonotary, Mu deliver him 
a declaration and proceed as in other caſes; bui 
the declaration and iſſue begin with a memo- 
randum in the form aforeſaid, and in both 
caſes you add the pledges to proſecute at the 
end of the declaration. You muſt alſo make 
all your writs, as Venire facias, c. returna- 
ble on a day certain, prox, poſt the general 
return day. 


A writ fri- GEORGE the third by the grace of 
—_—_— God, of Great Britain, France, and Ireland, 
PIE K king, defender of the faith, Cc. To the 
court. judges of our court of our palace at Weſt- 
minſter, and to every of them, greeting. 
Whereas as well by reaſon of our royal dig- 

nity as according to the ancient cuſtom of our 

court of the bench at Weſtminſter from time 
immemorial hitherto uſed and approved in 

the {ame, no attorney of our ſaid court of 

the bench, being bound by oath to follow his 

office 


* 


( 


in the Court of Common Pleas. 


office for us and our people, ought, nor 
for all the time aforeſaid hath been accuſtom- 
ed, to be taken, arreſted, impriſoned, or a- 
gainſt his will drawn or compelled to anſwer 
any perſon before any of our juſtices or offi- 
cers, or any other ſecular judges whatſoever, 
elſewhere or otherwiſe than by bill, to be fil- 
ed againſt him before our juſtices of our ſaid 
court of the bench, in or upon any pleas, 
plaints or demands which do not particularly 
concern us (pleas or caules of freehold, fe- 
lony, and appeals only excepted.) And, 
whereas we have lately received information 
of the great complaint of Fobn Rayner one 
of the attornies of our ſaid court of the 


bench, that ſeveral ill- diſpoſed perſons, not- 


withſtanding our dignity, the cuſtom and pri- 
vilege aforeſaid, do, as we have underſtood, 
intend to take, arreſt, impriſon and diſquiet 
the ſaid John, or you have drawn, or do in- 
tend by your ſervants or officers to draw, in- 
to pleas or plaints to be levied 1n our court 
before you, which do not relate to us, the 
ſaid John, whoſe conſtant attendance is re- 
quired in our ſaid court of the bench, which, 
ſhould it be permitted, would be in future a 
very evil example to others, as well as to- 
tally take away the juriſdiction, cuſtom, and 
privilege of our ſaid court of the bench, 
and tend not only to the manifeſt detriment, 
derogation and diminution of our dignity, the 
juriſdiction of our ſaid court of the bench, 
and the liberties, privileges, and cuſtoms 
thereof, but alſo to the great damage of ma- 
ny of our ſubjects proſecuting and defending 
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ſuits in our faid court of the bench, and to 
the grievance of the ſaid John, and to the 
great detriment of his clients. Wherefore 
the ſaid Jobn hath implored us to grant him 
his proper remedy in this behalf, and we be- 
ing willing that what is juſt and reaſonable 


ſhould be done for the ſaid John, and like- 


wiſe that the juriſdiftion, honor, cuſtom, li- 
berty and privilege of our ſaid court of the 
bench ſo immemorially, uſted and approved 
ſhould be inviolably preſerved, do command 
and firmly enjoin you, and each and every 
of. you, that you and each and every of you 
do wholly deſiſt from taking, arreſting, 
impriſoning or in any wiſe moleſting the 
ſaid John at the ſuit of any perſon, and from 
proceeding in any plaint or plea whatſoever 
depending in our ſaid court before you, 
any or either of you, againſt the ſaid John, 
by whomſoever levied or to be levied, by 
whatſoever name the faid John be therein 
called (pleas and cauſes of freehold, fe- 
lony, and appeals only excepted.) And if 
you, or any of you, have taken the faid 
Fohn before the receipt of this writ againſt 
the cuſtom, liberty, and privilege aforeſaid, 
that then you, and each and every of you, 
immediately diſcharge the ſaid John from that 
arreſt, and that you inform the ſaid parties 
plaintiffs in the ſaid plaints from us, that they 
may proſecute their pleas and plaints aforc- 
ſaid by filing their reſpective bills therein, 
againſt the ſaid Jobn before our juſtices of 
the ſaid court of the bench, according to the 
cuſtom thereof from time immemorlal, uſed 

I and 


in the Court of Common Pleas. 


and approved in the ſame, to obtain juſtice 
there, if they ſhall think it expedient ſo to 
do. Witneſs Sir William De Grey, knight, 
at Weſtminſter, the 13th day of February, 
in the 18th year of our reign. 


393 


GEORGE the third, Sc. To the ſhe- Auorber ar here 
riffs of London, greeting. Whereas, accord- an atterney 
ing to the cuſtom of our court of the bench % 9774/4 


at Weſtminſter hitherto uſed and approved of 


of the bench, whilſt they are proſecuting and 
defending ſuits and actions therein for their 
clients, ought not, nor have they for time 
immemorial been uſed, to be compelled to 
anſwer before us, or any of our juſtices or 
officers, or any other ſecular judges whatſo- 
ever, upon any pleas, plaints or demands 
which do not particularly belong to us (pleas 
of freehold, felony and appeals excepted) 
fave only before our juſtices of our ſaid court 
of the bench, by bill exhibited in our ſaid 
court, and not by original writ. And we 
have lately received information by the com- 
plaint of A. B. one of the attornies of our 


ſaid court of the bench, proſecuting, fol- 


lowing, and defending fuits and actions in 
our ſaid court for his clients, that ſeveral ill- 
diſpoſed, perſons, intending to diſquiet the 
ſaid A. B. have ſued and proſecuted him by 
original writ or writs iſſued out of our high 
court of Chancery, returnable before our ſaid 
juſtices of the bench, and by writ or writs 
of Capias ad reſpondendum iſſued forth there- 
upon, and have cauſed 20 the faid A. B. to 


be 


by Capias ad 
reſponden- 
in the ſame, the attornies of our ſaid court dum. 
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be arreſted and detained in your cuſtody, by 
virtue of one or more of the ſaid writs of 
Capias ad reſpondendum, in ſuits which do 
not relate to us, or in pleas of freehold, fe- 
lony, or appeals ; whereby the ſaid A. B. is 
unable to attend his ſaid office as an attorney, 
upon the ſaid ſeveral ſuits and actions de- 
pending in our ſaid court of the bench, which, 
if it is permitted, will manifeſtly take away 
and be in derogation and diminution of the + 
liberties and privileges of the ſaid A. B. and 
to the great detriment of the ſaid A. B. and 
his clients; and becauſe we are willing that 
the juriſdiction, privileges, and cuſtoms, for 
ſo long time uſed and approved of in our ſaid 
court of the bench, ſhould be inviolably ob- 
ſerved, We command you, that you deſiſt 
from taking the ſaid AJ. B. into your cuſtody 
upon any of the ſaid writs of Capias ad re- 
ſpondendum ; and if the ſaid A. B. be detain- 
ed. in your cuſtody by any fuch writ or writs 
of Capias ad reſpondendum, and for no other 
cauſe, that then you ſuperſede and ſuffer him 
to go at large, as you will anſwer the con- 
trary at your peril; and that you inform the 
party or parties, plaintiff or plaintiffs in the 
{uit or ſuits, that he, ſhe, or they may pro- 
ſecute his, her, or their ſaid ſuits, before our 
juſtices of our ſaid court of the bench, by 
bill or bills to be exhibited to the ſaid juſtices 
againſt the ſaid 4. B. if he, ſhe, or they 
think it expedient ſo to do. Witneſs, Cc. 


This writ muſt be engroſſed on a four ſix- 
penny ſtampt piece of parchment, and ſigned 
by 


in the Court of Common Pleas. 


by the clerk of the warrants, which he will 
do gratis, (unleſs the attorney is in arrear 
for termages) and alſo by the prothono- 
tary, gratis too; ſealing 7 d. 

Then deliver the writ to the ſecondary of 
the court, where the action is brought, whoſe 
fee for allowing ſame is 23. 8d. for Superſe- 
deas and ſearching office 15. 4d. If attor- 
ney is in cuſtody, the Superſedeas muſt be 
ſerved on officer in whoſe cuſtody he is, 


Form of Superſedeas to the pa- 


lace court. 


«FT\O all and every the officers of his ma- 
jeſty's palace court. 

If arreſted, diſcharge, if not, forbear to 
arreſt J. R. gentleman at the ſuit of B. G. he 
having this day allowed his writ of privilege, 
as one of the attornies of his majeſty's court 
of common bench at WVieſtminſter; dated the 

day of November, 1777. 
R. S. 

A certificate of the allowance of the writ 
of privilege, the ſecondary will give you on 
demand. 

Form of certificate of the allowance of 
writ of privilege. 

To all, Sc. as before. 

This is to certify that F. R. gent. hath this 
day, &c. as in Superſedeas. 

When the proceſs for arreſting is returned 
by the officer, that defendant is privileged, 
IN. X the 
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the writ of privilege is ſpent, and another 
writ muſt be allowed if defendant wiſhes to 
avail himſelf of his privilege again, and ſo 
toties quoties, for it will ſerve him but in one 
action, \ 15 

No attorney to be privileged in any ſuit, 


unleſs it appears on the face of the declara- 


tion that he ſues for fees, and no priviledge, 
where he is defendant. 

An attachment againſt an attorney or any 
other, for a contempt, is in this form: 


GEORGE the third, by the grace of 


Anattachment God, of Great Britain, France, and Ireland, 


king, defender of the faith, &c. To the 
ſheriff of Middleſex, greeting. Attach L. J. 
gentleman, one of the attornies of our court 
of the bench [cr A. B. any other perſon] ſo 
that you may have his body before our ju- 
ſtices-at }/eſtmin/ier on next after 

to anſwer us of and upon ſuch 
things as on our behalf ſhall be then and 
there objected againſt him; and have there 
this writ, Witneſs, Sc. 

This writ is obtained on rule of court, 
which muſt be taken to clerk in court or 
from office, who will thereupon make out 
attachment, for which he charges 13s. 4. 
this writ is taken to ſheriff of county, in 
which party to be attached reſides ; who will 
make out warrant for 25s. 6d. 

Affidavit of ſervice of a rule with an al- 
locatur of coſts, and a demand thereof, on 
or about ſuch a day is ſufficient for an at- 
tachment tor non-payment of them. 2 Will. 


Bill 


in the Court of Common Pleas. 407 


Bill of COSTS on proceedings againſt 


an ATTORNEY. 


Out of pocket Agent 


Warrant and inſtructions. © o oo 2 2 
Searching of What court 
defendant admitted. o © I 
Drawing bill from 20 at 
one ſhilling per folio. o © 
Engroſſing at 44. per 
folio parchment and 
duty. 
Calling defendant into 
court, 
Attending for that pur- 
poſe, 
Rule for appearance and 
duty. | 
Entring and filing bill. 
Notice of bill filed, copy 
and ſervice. 
Searching for appearance. 


Engroſſing declaration at | 
4d, per ſheet and WE: 
duty to deliver, | 


N. B. The reſt of the bill runs the ſame, and the items 
therein for fees and diſourſements, are uſual in other ſuits 


in this court. 


R 2 "7 Of 


SERINE, 2 
„ A E 
N r e . 


n 3 D RS 000 
* Say 4 4 by =... TER 4 * 4 * 1 
"er — IOFL — 
> eee 2 


. — —˙*ü- Xe 
Fs * 1 » PP 
2 


— — 


308 The Attorney's Practice 
Of writs of Habeas corpus cum 


cauſa. 


"Og HEY are uſed for two purpoſes ; 
e : Firſt, To remove cauſes bom inferior 
cum cauſa, Courts into this court, to be here determin- 

ed. Secondly, To remove the body of a de- 
fendant out of any other priſon into the pri- 
ſon of the Flee. 

As to the firſt, many abuſes having been 
committed in the obtaining and proſecuting 
ſuch writs, ſeveral laws have been made for 

remedying the ſame. 
Before the ſtatute of 43 Elix. c. 5. it was 
uſual for a defendant in an action commen- 
ced in an inferior court, to ſuffer ſuch cauſe 
to be proceeded in till iſſue joined, the ju- 
ſworn, and evidence given for the plain- 
tiff, before he would deliver into court his 
writ of Habeas corpus cum cauſa, or other 
writ which he had before ſued out for remo- 
ving the ſaid cauſe into this or ſome other 
of the courts at Weſtminſter, and this done 
merely to put the plaintiff to as much ex- 
pence as poſſible, and to come at a know- 
Cauſe not to be ledge of his evidence. But by that ſtatute it 
removed by is enacted, That no writ of Habeas corpus, 
Habeas cor- or other writ for the removing a cauſe out of 
"ts _—_ 4 any inferior court, ſhall be received or al- 
59/20 ges jowed by the judge or officer to whom the 
fevers, ſame ſhall be delivered (but that he may pro- 

ceed in ſuch cauſe as if no ſuch writ had been 


delivered to him), except the writ be deliver- 
f ed 
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ed before the jury, which is to try the iſſua, 
have appeared, and one of them be ſworn 
to try the cauſe, 
And by the ſtatute 21 Far. 1. c. 23. no Nor an i de- 
writ of Habeas corpus, Certiorari, or other {ivered before 
writ to remove any action commenced with- Me Jeinad. 
in any city, liberty, Sc. ſhall be allowed by 
the ſteward, judge, Cc. of ſuch court, un- 
leſs delivered before iſſue or demurrer joined 
in ſuch cauſe, ſo as the ſaid iſſue or demur- 
rer be not joined within ſix weeks after the 
arreſt or appearance of the defendant to ſuch 
action or ſuit. 
And if any action commenced in ſuch // carried back 


court of record in any city, liberty, &c. ſhall Y Procedendo 


be removed by any writ or proceſs, and af- e 


terwards be remanded back by writ of Pro- fare judg- 
cedendo, or other writ, then the ſaid action gent. 
ſhall never afterwards be removed or ſtayed 

before judgment, by any writ out of any 

court whatloever, 

And if in any action or cauſe not con- Cauſe not con- 
cerning freehold, inheritance, title of lands, EY 2 
leaſe or rent commenced in any ſuch court , ay 
of record, it ſhall appear or be laid in the 57 70 1 re- 
declaration, that the debt, damages or thing moved, * 
demanded doth not exceed ;/. then ſuch ac- 
tion ſhall not be ſtayed by any writ whatſo- 
ever, other than writ of error or attaint. 

But this act is only to extend to ſuch Towwhat conrrs 
courts of record in cities, liberties, Sc. and hit extends, 
for ſo long time only as there ſhall be an ut- 
ter barrilter of three years ſtanding, ſteward, 

&c, or judge, or recorder of ſuch interior 
court, or aſſiſtant to ſuch judge of the ſame 
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inferior court, as ſhall not be an utter barri. 
ſter of that ſtanding, and not of counſel in 
any action in ſuch inferior court. | 
The ſubtilty of ill deſigning people in 
time got over, and rendered ine ffectual this 
act. A vexatious defendant ſued in an infe- 
rior court for a debt under 31. perhaps not 
205, would ſet up a fictitious action againſt 
himſelf for a pretended demand of above 
51. and then bring a Habeas corpus cum cau- 
fa, which would take in both actions, and b 
this contrivance procure the ſmalleſt action 
to be removed into a ſupcrior court, where- 
by a plaintiſf, that could not bear the ex- 
pence of ſuch ſuperior court, has been obli. 
ged to ſubmit to the loſs of his juſt de- 
> _mands.. | 
Inferior courts But by an act made 12 Geo, I. c. 29. .. 3, 
may proceed in 21 Geo, II. c. 3. the judges of ſuch inferior 
eons not e courts, as are deſcribed in the ſtatute 21 J. 1. 
ceeding 51. | 
ehough there may proceed in ſuch actions, Sc. as are 
be other ae- therein ſpecified, which appear or are laid not 
tions for a- to exceed 5 /. altho' there may be other ac- 
bove 5 l. tions againſt ſuch defendants wherein the 
plaintiffs demands ſhall exceed 5/. 
Habeas cor. A writ of Habeas corpus cum cauſa ad 
direaed to any faciendum & recipiendum, directed to any 
ſerif (xt meriff (other than of London or Middleſer * 


of Lond. or g 
ry 164 muſt be returnable in court at a day certain 


 weturnable on in term, and not be made returnable imme- 
4 day certain diately or in the vacation. Mich, 1654. 


3 * But ſuch writ of Habcas corpus directed to 
of Lond. or the ſheriffs of London, or to the ſheriff of 


Mid. may be Middleſex, may be granted in term or vaca- 
: tion 
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tion returnable immediately. Same rule. Vide returnable im- 
7 oftea, fo J. 314. mediately. 
Where a writ of Habeas corpus made re- Aud the Heri 
turnable immediately is directed to any ſhe- return 
riff, he ought to make his return the fame 2 the 
day that the writ 1s delivered, and to bring e 
the body immediately, as required by the 
writ. Same rule. , 
If upon the return of the Habeas corpus, Priſencr 
the priſoner is returned charged with a pro- <barged with 
ceſs out of the King's Bench or Excheguer, prong wy 
and with proceſs out of the Common Pleas, he 2 
may be committed with thoſe cauſes. Same che charged 
rule, with proceſs 
And if the priſoner upon a Habeas corpus * K. B. 
cum cauſa be returned charged with proceſs 7, 5 , 
out of the Common Pleas, though it be re- 4,4 N= 
turnable at a future day, he may be com- cut of this 
mitted with this cauſe. Same rule. court, return- 
All writs of Habeas corpus returnable in 2% ©! d 
to come, may 
court, muſt be made returnable at a day 2, ,,,,"e2. 
certain. Mich. 1654. Hil. 13, 14 Car. 2. Ruurn of a 
If a perſon in cuſtody of any ſheriff or H. C. 2 be 
gaoler, charged with proceſs iſſuing out of?“ © 4% cer- 
the King's Bench or Exchequer, and not with F 
any proceſs out of this court, be minded to 4 riſener into 
be turned over to the priſon of the Fleet, he he Fleet. 
muſt procure himſelf to be charged with 
ſome proceſs iſſuing out of the court of 
Common Pleas before he bring his writ of 
Habeas corpus, that he may be returned 
charged therewith, otherwiſe he cannot be 


turned over, See Barnes 400, 
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The form of the writ of Habeas corpus 


cum cauſa. 


4 H. C. 16 GEORGE the third, Cc. To the ſhe- 
3 4 riff of Middleſex, greeting. We command 
mediately be- you, that you have the body of T. M. de- 
fore @ judge, tained in your priſon under your cuſtody, 
| as it is ſaid, by whatſoever name he is called 
in the ſame, together with the day and cauſe 
of the taking and detaining the ſaid T. before 
Sir William De Grey, knight, our chief 
Juſtice [or before Sir Henry Gould, knight, 
one of our juſtices] of the bench, at his 
chambers in Scrjeants Inn in Chancery Lane, 
immediately after the receipt of this our writ, 
to do and receive what our ſaid chief juſtice 
[or juſtice] ſhall then and there conſider of 
him in this behalf; and have there this writ. 

; Witneſs, Sc. 
If the Habeas corpus be returnable before 
the chief juſtice, any other judge of the 


court may commit the defendant thereon ta 
the Fleet. 


in the Court of Common Pleas, 


The expences of this writ, allowance, &c. 


8 


Stamp duty — 
udge ſigning — —— 
Prothonotary ſigning ——— 


Seal — — 


To the ſheriff of Middleſex =] 
the allowance — 

For the return thereof, if — 
one writ — — 

For every writ more againſt the 
defendant 

For a warrant to the bailiff ul 


0: 0.06 Q © 5. 
+ O- 2 
© w+ O0 


conduct the priſoner before a 

judge or into court 

And it the defendant is in pri- 
ſon, then for a warrant to the - 
gaoler to deliver him to the 4 
bailiff 

To the bailiff for bringing him up o 10 0 

Beſides the fees at the judge's chambers, or 

in court. 


GEORGE the third, Sc. To the judges 4 Hab. corp. 
of our court of our palace at Weſtminſter, and to the palace 
to every of them, greeting. We command e. 


you, that you have the body of F. C. de- 
tained in our priſon under your cuſtody, as 
it is ſaid, by whatſoever name he may 
called in the ſame, together with the day 
and cauſe of the taking and detaining the 
ſaid J. C. before Sir William De Grey, 
knight, our chief juſtice of the bench, at his 
chambers ſituate in Serjeants Inn in Chancery 
Lane, 
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Lane, immediately after the receipt of 
this writ, to do and receive what our faid 
chief juſtice ſhall then and there conſider of 


him in this behalf; and have there this writ. 
Witneſs, &c. 


5 
The allowance at the marſhal's ß; 
. court for the firſt cauſe, is | 0:10 
For every cauſe after the firſt - O 1 © 
[If bailed] the ſtamp duty —— o 2 s 
Judge's clerk taking the bail — o 7 6 


Ha, cor. Writs of Habeas corpus directed to the in- 
an inferior ferior courts of London, Weſtiiinſter, and Souib- 
— 2 wark, and other courts within five miles of 
don may be London, may be returnable immediately. 
ret. immedi» Mich. 1654. and Hil. 13 & 14 Car. 2. Vide 
teh. antea, fol. 310, 311. 
Bail taten in If bail be taken in the abſence of the 
abſence of plt. plaintiff or his attorney, the ſame is to be 
2 ya ie bend taken de bene efſe z and if on notice in wri- 
elle; axd 7 ting given to the plaintiff, or his attorney, 
ns exception Of the names and additions of the bail, the 
within 20 time when, and before whom put in, no ex- 
days to be filed. ception be taken within twenty days, then 
the bail is to be delivered over to be filed. 
Same rules, 
Fus exception, And if no exception be taken to bail put 
3 moe in on a Habeas corpus before a judge at his 
= th chamber, then unleſs the bail be filed with- 
20, @ Proce- in four days after the expiration of the twen- 
dendo. ty days, a Procedendo may be granted, upon 
a certificate that the bail is not filed. Same 


rules. 
Where 


* 
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Where bail is taken of a perſon in cuſto- Bail taten 


dy, the judge's clerk is to deliver the bail Z, , 


to the prothonotary, to be filed if aſſented anvil 
to; and for that purpoſe the prothonotary's 3 fled. 

fees are to be depoſited ; but the priſoner is Bur priſener 
not to be diſcharged until the bail be aſſent- #2 4 6e 4 
ed unto, or the plaintiff over-ruled in open 3%, e 
court to accept the ſame upon examination, ,z jg, gc. 


Same rules, 

In all cafes where bail was put in in the in- Bail in all 
ferior court, if the cauſe be removed by Ha- ca/es of re- 
beat corpus into this court, bail mult be put 2 one 
in here on the removal, though the debt be _ ; 
under 10 J. except the defendant be an heir, 
executor or adminiltrator, Cc. 

When the Habeas corpus is allowed in the Rule for Pro- 
inferior court, and returnable before a judge cedendo an 
at his chambers, the plaintiff's attorney muſt 540 i 4 days 
get an order from one of the judge's clerks ;. 32 
for a Procedendo, unleſs the defendant put in vacation. 
bail by the time limited by the order, viz. 
in term; time within four days, and in vaca®= , 
tion within ſix days after notice of the rule, 

a copy of which muſt be ſerved on the de- 
fendant's attorney. 

If the plaintiff's attorney diſlike the bail, Rule for better 
he ſerves the defendant's attorney with a like bai/. 
order for a Procedendo, unleſs better bail be 

ut in within four days. ; 

If this exception to the bail be in vacation- Of juſtifying. 
time, *tis uſual (though I don't ſee to what 
purpoſe) to juſtity within the four days be- 
fore a judge at his chambers, for which you 
pay 2s. and then the bail mult juſtify the 


firſt day of the next term in court, 
4 The 
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The defendant's attorney muſt give the 
like notice to the plaintiff's attorney of the 
putting in bail, and juſtifying, as in other caſes. 

There is no limited time for the plaintiff's 
getting an order for a Procedendo unleſs bail 
be put in, and has been done after two terme; 
but if the defendant had put in bail in time, 
and the plaintiff had not declared in two 
terms, the cauſe had been out of court, 

Barnes go, 91. 

Cauſei rem. If a cauſe be removed by Habeas corpus 
ved from ci- out of the courts of Canterbury, Southampton, 
ae rooms Hull, Litchfie!d or Pool, or other counties 
judges feldem Where the judges of Niſt prius ſeldom go, if 
go, to be laid the action be tranſitory, it muſt be laid in 
in the conny the county ot Kent, Southampton, York, Staf- 
wwberein, &C ſard or Dorſet, or other county where ſuch 

city or town lies, and the recognizance is 

to be taken accordingly, Mich. 1654. 


A Habezs GEORGE the third, by the grace of 
corpus ad ſa- God, of Great Britain, France, and Ireland, 
——_— king, defender of the faith, &c. To the war- 
of the Fleet to den of our priſon of the Fleet, greeting. We 
bring a priſon- command you, that you have before our ju- 
er up tobe ſtices at Weſtminſter, on Wedneſday next after 
_ * three weeks of the Holy Trinity, the body 
eren, of B. C. late of London, ſtationer, detained 
in your priſon under your cuſtody, as it is 
ſaid, by whatſoever name he is called in the 
ſame, to ſatisfy S. 7. of 30 J. for his dama- 
ges which he has ſuſtained, as well by occa- 
lion of the not performing certain promiſes 
and undertakings lately made by the ſaid B. 
to the ſaid S. as for coſts and charges by him 
about 
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about his ſuit in that behalf expended, where- 
of the ſaid B. is convicted; and further to 
do and receive what our ſaid court ſhall then 
and there conſider of him in this behalf; Cliſt's Entr. 


and have there, &c. 371. 
Tou pay. 
3 „ 
At the Fleet —— — 0 9 4 
In court to the ſecondary — o 9 0 
Criers — — —— o 2 o 
Tipſtaff bringing up the priſoner o 10 © 
If you draw up the rule you py | 5 
the ſecondary more — 
And at the Fllet —— —— 0 2 6 : 


A Habeas corpus ad ſatisfaciendum may 
iſſue to the warden of the Fleet, or the keep- 
er of any inferior priſon of a liberty or fran- 
chile, returnable in court at a day certain, 
and the number roll of the judgment to be Number roll 
indorſed upon the writ by the attorney who #2 be inder/ed. 
ſues it out, and ſuch writ ſhall be a good 
cauſe of detainer, Mich. 1654. 

If a defendant be brought into court up- Or ſeveral 
on a Habeas corpus ad ſatisfaciendum, he can j#4;ments 
be charged in execution upon that judg- — bee. 

x eparate writs 

ment only, on which the Habeas corpus ad f Habeas. 
Jatisfaciendum iſſued ; and if there be ſeveral corpus ad ſa- 
judgments, on which he is to be charged in tisfaciendum. 
execution, there be a writ of Habeas corpus 
on each judgment. 


GEORGE the third, Sc. To the Hibeas cor- 


marſhal of our Marſhalſea before us, greet- ps ad ſatnfa- | 
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rected to the 
marſhal of the 
King's Bench. 


Sci. fa. 


Procedendo 
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ing. We command you, that you have be- 
fore our juſtices at Weſtminſter, on Friday 
next after fifteen-days of Saint Martin, the 
body of J. N. Eſq; in our priſon, under 
your cuſtody detained, as it is ſaid, together 
with the day and cauſe of the taking and de- 
taining him, by whatſoever name he is cal- 
led in the ſame, to ſatisfy L. M. widow, of 
120/. which the ſaid F. heretofore, to wit, 
on the 7th day of Odober in the 

year of our reign before Sir Robert Eyre, knt. 
late chief juſtice of our court of the bench, 
at his chambers ſituate in Serjeants Inn in 
Chancery Lane, London, acknowledged to owe 
to the ſaid L. to be levied of his lands and 
chattels, as by the ſaid recognizince in our 
court of the bench aforeſaid remaining of 
record plainly appears. And whereupon it 
is conſidered in our ſaid court, that the ſaid 
L. have execution againit the ſaid J. of the 
ſaid 1200. by the default of the ſaid J. And 
whereupon our ſheriff of Mzidale/ex returned 
to our juſtices at Weſtminſter from the day of 
Saint Michael in three weeks laſt paſt, that 
the {aid F. has no goods or chattels in his 
bailiwick, whereof he could cauſe to be made 
the ſaid 120/. or any part thereof; and 
further to do and receive what our ſaid court 
ſhall then and there conſider of him in this 


behalf; and have there this writ. Witnels, 
Se. 
GEORGE the third, &c. To the 


to the palace judges of our court of our palace at Weſt- 


court en a 
Habcas cor- 
Pus. 


minſter, and to each of them, greeting. 
Whereas we by our writ lately commanded 
you, 


in the Court of Common Pleas. 


you, that you ſhall have before Sir John Eard- 
ly Wilmot, Kknt. our chief juſtice of the bench, 
at his chamber ſituate in Serjeants Inn in Chan- 
cery Lane, Londin, immediately after the 
receipt of the ſaid writ, the body of R. IF. 
detained in our priſon under your cuſtody, 
25 it is ſaid, together with the day and cauſe 
of the taking and detaining him, by what- 


ſoever name the ſaid R. is called, to do and 


receive what our ſaid chief juſtice ſhould con- 
ſider of him in that behalf, yet for certain 
cauſes in this behalf ſpecially moving our ju- 
tices of the bench atoreſaid at Veſt minſter, 
We command you, and cach of you, that 
in all ſuits and plaints againſt the ſaid R. at 
the fuit of 7. V. in our court before you 
moved or depending, you proceed with ef- 
fect according to the law and cuſtom of 
England and the court aforeſaid, notwith- 
ſtanding any writ lately directed to you to 
the contrary, Witneſs, Sc. 


GEORGE the third, Se. To, Sc. The like in an- 


319 


Whereas, &c. (reciting the writ of Habeag “er fern. 


corpus): We command you, that in all and 
ſingular pleas and plaints in our court before 
you, againſt the ſaid L. moved or depend- 
ing, you proceed with effect, notwithſtand- 
ing our ſand writ of Habeas corpus to the con- 


trary lately thereupon directed ro you. Wit- 
nels, c. 


GEORGE the third, &c. To, Ec. 0, x * 
Whereas we by our writ lately commanded Habeas cor- 


you, that you ſhould have before our ju- 
ſtices 


pus returnal le 
in court. 
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ſtices at Weſtminſter, on Medneſday next after 
fifteen days of Saint Martin, the body of C. 
H. detained in our priſon under your cuſto- 
dy, as it was ſaid, by whatſoever name he 
was called, together with the day and cauſe 
of the taking and detaining the ſaid C. to dg 
and receive what our ſaid juſtices ſhould 
conſider of him 1n this behalf; yet for certain 
cauſes in this behalf moving our ſaid juſtices 
at Weſtminſter, We command you, that in 


all and ſingular ſuits and plaints, Sc. as 
* before. 


As the Habeas corpus removes all cauſes 

againſt the defendant in the inferior court, 

the Procedendo carries back all the cauſes 
that were removed. 


Of PRISONERS. 


Man having cauſe of action againſt a 

priſoner was formerly obliged to bring. 

him into court by a Habeas corpus, and then 

declare againſt him; but by the Stat. 4 & 

Where dſin- 5 W.& M. it is enacted, That if any per- 
dant is in cu- ſon be taken or charged in cuſtody at the 
7 81 want ſuit of any other perſon, upon any writ or 
9 888 writs iſſuing out of any of the courts of Weſt- 
Plaintiff le. minſter, and impiiſoned for want of ſureties 
fore end ef for his appearance, the plaintiff in ſuch writ 
next term af may, before the end of next term after 
ter return of ſuch writ ſhall be returnable, declare againſt 


Se he writ may . . - . Y 
declare acaing ſuch priſoner in the court out of which ſuch 


ſuch priſoner, Writ or writs ſhall iſſue, whereupon — pri- 
3 8 oner 
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ſoner ſhall be taken, or charged in cuſtody, 

and may cauſe a true copy of the declara- 

tion to be delivered unto ſuch priſoner, or 

to the gaoler or keeper of the priſon in whoſe 

cuſtody ſuch priſoner ſhall be, to which de- 

claration the ſaid priſoner ſhall appear and And have 
plead ; but if he ſhall not appear thereto, ju4gment in dee 
the plaintiff ſhall in ſuch caſe have judgment = * 
as if the priſoner had appeared and refuſed 

to plead. 

Where defendant remains in cuſtody of 
ſheriff for want of bail, plaintiff muſt de- 
clare againſt him in cuſtody of the ſheriff, 

Barnes 400. 

No copy of a declaration ſhall be deli. Declaration 
vered to any priſoner, until after the proceſs * a" * 
upon which ſuch pritoner ſhall be taken or fe, N after 
N in cuſtody be returnable, Paſc. the ruurn of 

W. & M. the writ. 

A priſoner in cuſtody on an attachment Priſoner incu/- 
for a contempt of the court cannot be charg- 999/97 a V 
ed with a declaration without leave of the Os 3 
court; and the charging a detendant with a , N 
Capias ad ſatisfaciendum, whilſt he was in or exccution 
cuſtody of the ſheriff of Middleſex on an at- ilbæut leave. 
tachment for a contempt of this court, has 

been held irregular. 

No rule ſhall be given for the defendant V ru'e t 
in cuſtody to appear and plead to any de- Zb, affe 
claration againſt him, until an affidavit be Rad OS. 
filed with the proper ſecondary of the deli- 2 
very of the copy of ſuch declaration, and of 
the time when, and the perſon to whom the 
ſaid copy was delivered; and a copy of the 
laid affidavit ſhall be produced to the pro- 

. p tho- 
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thonotary before judgment ſigned together 
with a certificate from the proper officer, 
that no appearance is entered with him, Pa. 


Declaration If a copy of a declaration be delivered be. 
— — 02 fore Mcnſem paſcbæ, or Craſtinum animarum, 
eee and affidavit thereof made and filed, and 
Eraſtinum a- the defendant doth not enter his appearance 
nimarum, / with the proper officer within ten days after 
oefendaut ap- Haſter or Michaelmas term reſpectively, judg- 
93 ment may be entered againſt him upon ſuch 
the end of the certificate, if rules have been given; bur if 
reſpefiveterm, he does enter his appearance as aforeſaid with- 
be may imparl in ten days after ſuch term, he ſhall imparl 
_ 1 5 until the next term, uniels the action be in 

/ Londen or Middleſex, and the defendant be 


Unleſs, . CE il f 8 
in priſon within forty miles of the cities of 


London or Weſtminſter ; and then, though 5 
priſoner doth appear within ten days afte 
the end of the term, he ſhall plead two days 
before the eſſoin- day of the next term; and 
in default thereof, rules having been given, 
judgment may be entered againſt him, as 
aforeſaid. Same rule. 

If the declara-, Tf the copy of the declaration be delivered 

tion be aeliver- . . 6 
on or after Menſem t aſilbæ, in Eaſter term, 


ed on or after © : 
Men, paſ. or or Craftinum animarum in Michaelmas term, 


Craft, avim.or or in Hilary term, or in Trinity, and the 
in Hil. o, Trin plaintiff ſhall thereupon give a rule to ap- 
remand 48 pear and plead, if the detendant enters his 


k 4. i ' 
* 14 : appearance two days preceding the eſſoin- 
Hin- day of the day of the next term, he ſhall imparl until 


xt tam, be the next term; but if he ſhall not appear 
may impart to 4 | Within 
the next term, 


* 
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' within that time, judgment may be entered 
againſt him, as aforeſaid. Same rule, 

If the writ be returnable in one term, and I declaration 
a copy of the declaration be delivered before % * 
the eſſoin-· day of the next term, the plaintiff . 24mm? 
ia ſuch declaration may give a rule to ap- A ndant to 
pear and plead; and if the defendant doth plead without 
not enter his appearance and plead by that /mpariance. 
time the rules are out, judgment may be 
entered againſt him. Same rule, 

If the declaration be not entered or left in Vn declara- 
the office before the end of the next term tien before rhe 
after the return of the writ or proceſs (by f ebe 24 
which the defendant ſhall be taken or charg- Air fd. 
ed in cuſtody), and an affidavit made and gc. jjmndant. 
filed in manner aforeſaid before the end of e be dicbarg- 
twenty days after ſuch term (Eaſter term ex & Soperſe- 
cepred, and within ten days after Eaſter term), dess. 
the priſoner ſhall be diſcharged, upon enter- 
ing his appezrance with the proper officer, 
by writ of Super ſedeas made by him, accord- 
ing to the ancient practice of this court. 

Same rule. 

If any gaoler or keeper of any priſon, Caoler conceat- 
having received a copy of a declaration a- „ ji ogg 
gainſt any priſoner in his cuſtody, ſhall ſup- ,, grractnerr. 
preſs the ſame, or not deliver it forthwith to 
ſuch priſoner, an attachment ſhall be enters 
ed againſt him. Same rule. 

It ſhall be lawful for any perſon who ſhall gf Alain 

ave cauſe of action againſt any priſoner of againſt a pr:i- 
the Fleet, after filing or entering a declara-/ener in te 
tion, to deliver a copy to ſuch defendant in Fleet. 
any perſonal action, or to the turnkey: or 


porter of the Fleet priſon, and after à rule 
| d 3 given 
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Eight days given to plead, to be out at eight days at 
time to plead. moſt, after delivery of ſuch copy of the de- 
claration, and affidavit made of ſuch deli- 
very, to ſign judgment againſt ſuch delen- 
dant, as if he had been charged at the bar 
of the Common Pleas. Stat. 8 9 W. 3. c. 


27. F. 13. 

Common Pleas. 
. Jun a plea of 
againſt treſpals on 


V. V,. late of, Sc. the caſe. 


Aﬀedavit f Re. R. of, Sc. gent. maketh oath, That 
the ee of he this deponent on the 12th day of February 
a declaration * 
againſt a pri. laſt, at the lodge of the Fleet priſon, deli- 
ner. vcred a declaration in this cauſe to W. Man- 
ning, one of the turn keys of the ſaid priſon, 
a true copy of which declaration 1s hereunto 
annexed. And this deponent allo faith, that 
the ſaid V. Manning did then acknowledge 
to this deponent, that the detendant V. I. 
was at that time a priſoner in the ſaid prifop 
of the Fleet. 
Sworn, &c. R. X. 
It ben declara- When the cefendant is in the Fleet, the 
tion to be en- declaration muſt be entered with the protho- 
terid aviib pre. notary before it be delivered to the defen- 
thonotary be- dant, but need not be entered before the 
fore delivered: qelivery when the defendant is in any other 
priſon. But ſce 8 Mod. 227. 
3 In an action of debt againſt two obligors 
07 3 2 — 
a joint boud ON a joint bond conditioned for payment of 
ac here one de- Money, one of the defendants was arreſted, 


* 
5 Cad 
3 | ailu 
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and continued in cuſtody for want of bail, fendant could 


the other obligor could not be arreſted, and * * «rrefeds 
time to declare 


now two terms being near expired, the plain- i. k 

tif inoved the court for time to declare, in 

regard the defendant in cuſtody would be 

diſcharged for want of being declarged againſt 

this term, and the other defendant could 

not be outlawed by that time. But the mo- 

tion was denied. Fiſber v. Tucker & al. 

Ilil. 2 Geo. 2. Pratt. Reg. C. P. 327. 

Ik any plaintiff ſhall declare againſt any H p/aintif 

defendant in cuſtody of the warden of the 2 EY 

Fleet, or cf any ſheriff or other officer, bye ken 
virtue of any proceſs of this court, and ſhall 4er deciara- 

not further proceed to judgment in three ion delivered, 

terms after ſuch declaration delivered inclu- ant to be 

five of the term in which the declaration. 

ſhall be delivered, the defendant having ap- 

peared, the defendant may be diſchaiged 

out of cuſtody by St erſedeas, to be ailowed 

by one of the juſtices of this court, if caule 

{hall not be ſhewn by the plaintiff or his at- 

torney, Why ſuch plaintiff had not proceed- 

ed before that time to judgment as aforeſaid, , 

upon notice to be given ro either of them 

by the defendant's attorney or 2gent, and 

oath made of ſuch notice. Peaſ. $ Geo, I. 

And in caſe any plaintiff having obtained JF ;laintifares 
judgment in this court againſt any defendant ' charge de- 
a priſoner, as aforeſaid, ſhall not charg: ſuch . xs». : 

. _ cution awvithin 
detendant, ſo remaining a priſoner, in execu- , ,,,,,. inen 
tion upon the judgment ſo obtained, within ve 7+ 
two terms next after ſuch judgment ſo had juin, de- 
and obtained, including the term in which may be 
the ſaid judgment ſhall be ſigned, ſuch de- . 

2 3 tendant 
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fendant ſo remaining in priſon may be dif. 
charged out of cuſtody, where he ſhall be ſo 
detained, by Superſedeas, to be allowed as 
aforeſaid, unleſs cauſe ſhewn on like notice 
and oath. Same rule. 
Defendantſur- If any defendant ſhall render himſelf, or 
rendering in be rendered to the- Fleet priſon, in diſcharge 
 diſchargeof bis of his bail, at the ſuit of any plaintiff, where 
1 4,. no declaration has been delivered, unleſs the 
livered to be plaintiff ſhall declare againſt ſuch defendant 
declared a= within two terms after ſuch render, ſuch de- 
gainſi within fendant may be diſcharged out of cuſtody, 
nr 4 by Superſedeas to be allowed by one of the 
charged, „: : . 

' * Juſtices of this court, if cauſe be not ſhewn 
to the contrary by the plaintiff, or his attor- 
ney, upon notice to either of them given by 
the defendant's attorney or agent, and afh- 
davit made of ſuch notice. Same rule, 

Plaintiff not obliged to charge priſoner in 
execution, ſecond * term after judgment, if 
he brings writ of error. 2 Wilſ. 380, nor 
while a treaty ſubſiſts between the parties. 
3 Will. 455. 
If declaratiin But where a declaration has been deliver- 
liver ed, or ed, or judgment had againſt ſuch defendant 
Jar Sade, rendering himſelf, or being rendered, be- 


before render, 


ple. to proceed fore ſuch render, unleſs the plaintiff ſhall 
70 judgment in proceed to judgment upon ſuch declaration 


3 terms after delivered within three terms after ſuch ren- 
render, a 


der (the detendant having appeared) and 
| charge 


UA 


Cp 


————— 
— 


SD 


* Plaintiff ſnall have every day in ſecond term, to 
charge priſoner, 2 Hil}. 380, 


— 
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charge ſuch defendant in execution within e 4%. 
two terms after ſuch judgment obtained, the e 
defendant may be diſcharged in like manner ,,,, judgment 
by Superſedeas, unleſs cauſe ſhewn upon the or 9:/7. to be 
luke notice and affidavit. Same rule. diſchar, ed. 
No copy of a declaration delivered at the Copy of decla- 
Fleet priſon againſt any priſoner there, ſhall 2 —— 
be ſutficient charge to hold ſuch priſoner ä 
bail, or to retain ſuch priſoner in cuſtody for jg, 2 of- 
want of bail, unleſs an affidavit that the fidawit be made 
plaintiff's cauſe of action amounts to ten 4 cau/e of 
pounds or upwards be firſt made, and filed — 4 
ia the proper prothonotary's office, and an 
indorſement mace by the ſaid prothonotary 
or his deputy upon ſuch copy of a declara- 
tion, ſignifying the ſum of money ſpecified 
in ſuch affidavit, tor which ſum {ſo indorſed 
bail ſhall be required, and no more. Hl, 

8 Geo. 2. | 
If a defendant arreſted by proceſs iſſuing . pt. at 
out of the court of King's Bench, and in cul- uit the 
tody for want of bail, remove himſelf by 77/757 wo0e 
Habeas corpus to the Fleet priſon, and the „, 2 25 

plaintiff charges him in the Fleet with a copy afidavir. 
of a declaration, he is not obliged to make 
and annex an affidavit as by the above rule 
is directed, in regard there was an affidavit 
made of the debt when the plaintiff rook out 
the proceſs upon which the defendant was 
arreſted ; but if the declaration comes in as 
a new charge againſt a priſoner in cuſtody, 
at the ſuit of another plaintiff, there the 
above rule muſt be obſerved. See Rep. & 
Caſ. of Pratt. C. P. 144 Barnes 75. 
Pratt, Reg. C. P. 330. 

Y 4 When 
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A priſener diſ— Where a priſoner in the Fleet, or other 
charged for gaol or priſon, is diſcharged, or ordered to 
8 diſcharged by this court, or any of the 
ward; arrefted)uſtices thereof, by Superſedeas for want of 
on an adt on on proſecution, and fuch priſoner is afterwards 
the judgment, a arreſted or detained in cuſtody by action of 
ener Gat debt brought upon the judgment obtained in 
be taken, the cauſe, wherein ſuch priſoner was ſo dil- 
charged, or ordered to be diſcharged, a com- 
mon appearance ſhall be accepted for the de- 
fendant, in ſuch action of debt upon the 
judgment. Hil. 8 Geo. 2. Vide antea. 
Def. diſcharg- Where a defendant 1s diſcharged out of 
ea for wwant of cuſtody for want of the plaintiff's proceed- 
33 ing to judgment, the plaintiff may afterwards 
3. and proceed to judgment and take the defendant 
takin in exe- in execution thereon, and the defendant ſhall 
cation ; aliter not be diſcharged z but if the plaintiff has 
if diſcharged proceeded to judgment, and the defendant 
CD nes be diſcharged out of cuſtody for want of 
in execution, being charged in execution, the defendant is 
totally diſcharged, and cannot afterwards be 
taken in execution on that judgment. Barnes 
376.377. 
4 rihner n A priſoner charged with an attachment 
contempt not for a contempt, which is a criminal proſecu- 
extitled to a tion, is not intitle d to a day rule. 
. If a defendant in cuſtody on a King's 
< vary Bech proceſs be committed by this court, or 
* 2 K. a judge of this court, to the priton of the 
emo into Fleet, before a declaration delivered, the 
the Fleet, 2ow plaintiff cannot declare againſt him in the 
ta be precteded King's Bench, without removing him to the 
_ „„ Priſon of that court by Habeas worpus ad te- 
S ez Pur ſpondendum; but he may declare againſt him 


384, 385. IR 
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in this court; and for default of declaring in 
due time, this court may diſcharge the defen- 
dant out of cuſtody. After a declaration 
delivered, the action muſt be carried on in 
that court, in which the plaintiff declared, 
though the defendant be removed to the pri- 
ſon of another court; and the Super ſedeas, 
for default of ſubſequent proceedings, muſt 
iſſue out of that court in which the plaintiff 
declared, 

Where a defendant was ſerved with copy Hew to pro- 
of proceſs, but before declaration delivered ce alben a 
became a priſoner in the Fleet, and the plain- Ne after 

: . eing ſerved 
tiff entered an appearance for him, purſuant ,;; me 
to the ſtatute, and left a declaration in the 5, cf, and be- 
office, and gave him notice of it, the court fore declara- 
ſer aſide the proceedings, and held, that the % becomes # 
declaration ought to have been delivered at V. 
the Fleet. 


GEORGE the third, Sc. To the ſhe- Superſedeas on 
riff of L. greeting. Whereas S. S. is detained P**ting in goed 
in our priſon under your cuſtody, by virtue“ 
of our writ returnable, before our juſtices at 
Weſtminſter, on, Sc. [the returx] to anſwer 
C. C. in a plea of treſpaſs, and alſo in a plea 
of treſpaſs on the caſe, to the damage of the 
ſaid C. of 201. And becauſe it ſufficiently 
appears to our ſaid juſtices at Weſtminſter, 
that the ſaid S. hath appeared in our ſaid 
court, and found ſufficient bail to anſwer the 
ſaid C. in the plea of treſpaſs on the caſe 
aforeſaid ; therefore we command you, that 


it the ſaid $, is detained in our ſaid priſon 


under your cuſtody, by occaſion of the ſaid 
| action, 
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action, and no other, then you permit him 
to go at large, as you will anſwer the con- 
trary at your peril. Witneſs, Sc. 


The like to a GEORGE the third, c. To 
Howard of a chief ſteward of the liberty of Bury 
liberty. St. Edmunds in the county of Suffolk, greeting, 
Whereas by our writ. we commanded our 
ſheriff of Suffolk, that he ſhould take J. I. 
ent. if he might be found in his bailiwic, 
and keep him ſafely, ſo that he might have 
his body before our juſtices at Wqgiminſter, 
at a certain day in the ſaid writ ſpecified, to 
' anſwer W. L. gent. in a plea of treſpaſs, and 
alſo in a certain plea of treſpaſs on the caſe 
upon promiſe, to the damage of the ſaid . 
of 300. and you, by virtue cf a certain 
warrant upon our ſaid writ by the ſheriff of 
the county aforeſaid thereupon directed to 
you, took the ſaid J. within the ſaid liberty, 
and ſtill detain him in our priſon under your 
cuſtody ; Zet becauſe the ſaid J. after the 
taking aforeſaid found ſufficient bail before 
our ſaid juſtices at Weſtminſter, to anſwer the 
ſaid W. in the pleas aforeſaid; therefore we 
command you, that if the ſaid F. by the oc- 
caſion aforeſaid, and no other, 1s detained in 
our priſon under your cuſtody, then without 
delay you cauſe the ſaid F. to be diſcharged 
out of the ſaid priſon, and permit him to go 
at large. Witneſs, Sc. 


Superſedeazon GEORGE the third, Fc. To the ſhe- 
entering a com riff of W. greeting. Whereas A. B. is de- 


mon appears 


5 tained in our priſon under your cuſtody, by 


« virtue 
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virtue of our writ of Capias iſſued out of our 
court before our juſtices at Weſtminſter, re- 
turnable before our ſaid juſtices, on, &c. 
[the return] to anſwer C. D. in a plea of 
treſpaſs, and alſo in a certain plea of treſpaſs 
on the caſe upon promiſe, to the damage of 
the ſaid C. 30/. whereby 20. bail was di- 
rected to be taken: But becauſe it ſufficiently 
appears to our ſaid juſtices at Weſtminſter, 
that the ſaid A. has appeared by V. R. his 
attorney to anſwer the ſaid C. in the plea 
aforeſaid, we command you, that if the ſaid 
A. be detained in our priſon under your cuſ- 
tody, by virtue of the ſaid writ, and for no 
other cauſe, that then you ſuffer him to go 
at large, as you will anſwer the contrary at 
your peril, Witneſs, &c. 


331 


GEORGE the third, &c. To the ſhe- Superſedeas 
tiff of the city of Canterbury, greeting. Jer want of 


Whereas by our writ we commanded our late 


proſecution, 
where the 


ſheriff of the city of Canterbury, that he 4/7. was 
ſhould take J. L. if he ſhould be found in tatez by the 
his bailiwic, and keep him ſafely, ſo that he 44e. Perif. 


might have his body before our juſtices at 
Weſtminſter, from the day of St. Michael in 
three weeks in the firſt year of our reign, to 
anſwer J. A. in plea of treſpaſs, and alſo 
for 16 J. of debt upon demand; and the ſaid 
J. L. by virtue of our ſaid writ was taken, 
and 1s now detained in our priſon under your 
cuſtody; Yet becauſe the ſaid J. A. hath in 
no manner hitherto proceeded in the ſaid 
rm againſt the ſaid F. L. and the ſaid J. L. 
ath by L. R, his attorney appeared in our 
court 
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court. before our juſtices at Weſtminſter, and 
is ready to anſwer the ſaid J. A. in the pleas 
aforeſaid, we therefore command you, that 
if the ſaid J. L. by the occaſion aforeſaid, 
and no other, is detained in our priſon under 
our cuſtody, then without delay you cul 
the ſaid J. L. to be diſcharged out of the 
ſaid priſon, and permit him to gy at large. 
Witneſs, Cc. 


Superſedeas GEORGE the third, Sc. To the ſhe. 
for want of riff of V. greeting. Whereas A. B. is 
— voy detained in our priſon under your cuſtody, 
by virtue of our writ of Capias, returnable 
before our juſtices at Weſtminſter, on, e. 

[ihe return] to anſwer C. D. in a plea of trel- 

paſs, and alto in a certain plea of treſpaſs on 

the caſe upon promiſe, to the damage of the 

ſaid C. £01. whereupon bail for 201. was di- 
refed to be taken: And whereas the ſaid 4. 

is allo detained in our faid priſon under your 
cuſtody by virtue of another writ of Capias, 
returnable before our ſaid juſtices at Weſtmin- 

fer, on, Sc. [the return] to anſwer E. F. 

in a pea of treſpaſs, and allo in a certain 

plea of treſpaſs on the caſe upon promiſe, to 

the. damage of the ſaid E. of 50 J. where- 
upon bail for 40 J. was directed to be taken: 

But becauſe it ſufficiently appeareth to our 

\ faid juſtices at Weſtminſter, that the ſaid A. 
hath appeared in our court before our ſaid 
juſtices by . R. his attorney, to anſwer as 
well the ſaid C. as the ſaid E. in the ſeveral 
pleas aforeſaid ; and that the faid C. and E. 


have not, and neither of them hath, pro- 
5 ceeded 
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ceeded to declare againſt the ſaid A. in due 
time after his commitment, purſuant to the 
rules of our court of Common Pleas at Weſt- 
minſter ; we therefore command you, that if 
the ſaid A. be detained in our priſon under 
your cuſtody for the cauſes aforeſaid, and no 
other, that then you immediately diſcharge 
kim from your ſaid cuſtody, and ſuffer him 
to go at large, as you will anſwer the con- 
trary at your peril. Witnels, e. 


GEORGE the third, Sc. To the Superſedeas 


warden of our priſon of the Fleet, greeting. 8 Ae of 


Whereas J. E. in the term of the Holy Tri- 4,7, and 
nity laſt paſt [if delivered in the vacation, in- indor/ement on 
ſert the day] was charged in our ſaid priſon te back of the 
under your cuſtody with a copy of a decla- Late 
ration, at the ſuit of T. B. in an action 3 8 
debt upon bond for the ſum of But arged in the 
becauſe it ſufficiently appears to our juſtices Fleet. 

at Weſtminſter, that no affidavit that the ſaid 

plaintiff*s cauſe of action amounted to 10 l. 

or upwards, was firſt made and filed in the 

proper prothonotary's office, nor an indorſe- 

ment made by the ſaid prothonotary or his / 
deputy upon ſuch copy of the declaration, 
ſignifying the ſum of money which ſhould 
have been ſpecified in ſuch affidavit, accord- 
ing to the late rule made for that purpoſe z 
and becauſe. the ſaid F: hath appeared by his 
lawful attorney to anſwer the ſaid T. in the 
plea aforeſaid, we command you, that if the 
laid I. be detained in our ſaid priſon under 
your cuſtody, by virtue of the ſaid declara- 


gon, and for no other cauſe, that then you 
ſuffer 
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ffer him to go at large, as you will anſwer 
the contrary at your peril. Witneſs Sir 
William De Grey, knight, at Weſtminſter, 
the ſixth day of November in the ſeventh 
year of our reign, 


GEORGE the third, Sc. To the ſhe. 
riff of S. greeting. Whereas A. B. is de- 


Plaintiff pro- tained in our priſon under your cuſtody, 


ceeding to 
judgment 
awithin three 
terms after 
declaration 


delivered, 


Superſedeas 


by virtue of our writ of Capias, returnable 
before our juſtices at Weſtminſter, on, &. 
[the return] laſt paſt, to anſwer C. D. in a 
plea of treſpaſs; and allo in a certain plea of 
debt upon demand for 40 J. And whereas 
the ſaid A. afterwards, that is to ſay, on the 
17th day of May laſt paſt, was charged with 
a declaration at the ſuit of the ſaid C. in the 


plea aforeſaid ; but becauſe it appeareth to 


our juſtices at Weſtminſter, that the ſaid 4. 
hath appeared in our court of Common Pleas, 
to anſwer the ſaid C. in the plea of debt 
aforeſaid, and that the ſaid C. hath not pro- 
ceeded to judgment againſt the ſaid A. with- 
in three terms after the delivery of the ſaid 
declaration, as required by the rules of our 
ſaid court, we command you, that if the 
ſaid A. be detained in our priſon under your 
cuſtody, for the cauſe aforeſaid, and no other, 
you permit him to go at large, as you will 
—_ the contrary at your peril, Witneſs, 
c. 


GEORGE the third, c. To the war- 


for met ebarg- den of our priſon of the Fleet, greeting. 


in execution 


ing defendant Whereas M. D. on the 2 iſt day of June 


1766, 


"> » wo I 
— * 4 


cp 


ado” 


—, 


»* © OO — > oO 


- — 


> * 
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1766, rendered herſelf to our ſaid priſon of ui ro 
the Fleet before eich one 17 og 
of our juſtices of our court of the bench in een. 


diſcharge of her bail, at the ſuit of UV. R. 
and H. C. for 40/. And becauſe the ſaid 
U. and H. have not proceeded to charge the 
ſaid M. in execution within two terms next 
after judgment obtained, according to the 
rules of our ſaid court of the bench, we 
therefore command you, that if the ſaid M. 
be detained in your cuſtody for that, and no 
other cauſe, that then you ſuffer her to go 
at large, as you will anſwer the contrary at 
your peril. Witneſs, Ec. 


GEORGE the third, &c. To the war- Superſedeas 


den of our priſon of the Fleet, greeting.“ want of 
proceeding to 


judgment and 
ö 5 e, execution at the - 
that A. B. was committed to our ſaid priſon uit of feveral 


of the Fleet for want of bail, upon our writ Peintiffi. 


Whereas it hath been certified to our juſtices 
of our court of the bench at Weſtminſter, 


of Habeas corpus, at the ſuit of C. D. in a 
plea of treſpaſs, and alſo in a certain plea of 
debt upon demand for 4;/. And on the 
27th of May 1765, was charged with a de- 
claration at the ſuit of E. F. in a plea of 
treſpaſs on the caſe for gol. And on the 
30th day of the ſame month, was charged 
with a declaration at the ſuit of the ſaid C. 
in a plea of debt for 40/7. And alſo on the 
13th day of June then next following was 
charged with another declaration at the ſuit 
of G. H. in a plea of treſpaſs on the caſe 


for 20/, And for that it appeareth to our 


ſaid juſtices, that the ſaid C. and E. ot either 


of them, have not proceeded to charge the 


ſaid 
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ſaid A. in execution in due time in the ſaid 
cauſes or either of them, according to the 
rules and orders of our ſaid court; and alſo, 
for that it appeareth to our ſaid juſtices that 
the ſaid G. hath not in due time proceeded 
to judgment againſt the ſaid A. in the ſaid 
cauſe, according to the rules and orders of 
our ſaid court; and becaule the ſaid A. hath 
appeared in our faid court by his lawful at- 
torney in the ſeveral actions aforeſaid ; there- 
ore, Sc. 
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Bill of COSTS on Proceedings againſt 


PRISONERS. 
Michaelmas Vacation, 17%7, 

| Out of FRO, Ar | Attorney 
Retainer, attending and J. s. d. I. 5. d. Il. 5. d. 
taking inſtructions. e 0 0/0: $20 44 
Affidavit of debt. O 2 70 10 
Capias o 4 1000 7 11/0 11 0 

Warrant thereon, and : 
meſſenger o OO 4 % %% 
Paid officer for arreſt O 10 60 10 6 0 10 6 


/ 


Eaſter Term, 1778. 


Searching at Fleet priſon | 
for Hab. Corp. whereby 
priſoner was removed, 


and inſpecting the re- 
turn 0:0: q,“ t 3810: $8 
Drawing declaration and 
copy fol. 11 o Oo oo 5 6[o1r o 

Entring on roll and paid +} 
prothonotary oO 6 oo 8 6J0 11 © 


Copy on ſtamp to deli- 
ver to defendant in 


cuſtody, and duty o o 30 2 10 11 11 
Another copy to annex | 

to affidavit 9-0:-3]6 2-163 187 
Delivering declaration at 

Fleet priſon o OO 1 80 3 4 


Vor. I, 2 | Paid 
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Out of Pocket Agent | Attorney 


CE £-4CL 66 
Paid turnkey 0-1 oſs: 1 % 1 
Affidavit of delivering 
declaration, duty and 
oath in vacation 0-43-9510 5.210 61:9 
Filing declaration, and 
affidavit with ſecon- | 


* 


dary 8 0 9% 380 3 4 
Term fee o o oo 2 60 5 „ 
Porters letters and meſ- 

ſengers | 0:0 oe n oe 2 8 


Trinity Term following. 


O 
(9 
8 


Rule to plead 0 
Searching for plea 0 O 0 
Drawing interlocutory 
judgment with award | 
of inquiry, fo. 3 i 616-316 
Ingroſſing, proceedings 
on paper and duty, 5 
fo. 14 o © 30 
Entering ſame on roll o o / 2 4 


2 610 2 10 
1 


N 
— 
O 0 


N. B. The reſt of the fees will be the ſame as on 
other inquiries in this court, varying according to 
the length of the proceedings. See bill of coſts on 
proceedings againſt a member of parliament. Poſtes 


fol. DE 


Cosrts 
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Cosrs of SUPERSEDEAS to diſ- 


charge PRISONER out of CusTopy. 


On: of pocket, Agent Attorney 
| J. 5. all 4. 4. 1 d. 

Paid for clerk of papers ö 

his certificate 8 3 6,0 3 6[o 6 
Prothonotary's ditto o 5 00 5 oſo 0 
Three fummonces to | 

ſhew cauſe why defen- 

dant ſhould not be ] 

diſcharged o 6 0,0 6 o[o O 
Coptes and ſervice o 0 00 3 ofo o 
Attendances o 0:00 5 oſo 2 
Affidavit of ſervice 0 2 700 4 10 7 
Judge's Fiat and order 0 6 0 0: 7 s 8:9 
Super ſedeas 0 5 20 $616 10 
Appearance for defen- | | 

da 3 o© 2 6.0 4 210 5 10 

„ 2 2 Pro- 


— — - - — 
— - 
. — — — 


—— — 
- 


— 


—— — 
— _ 
— 
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An action of 
treſpaſs and 
egectment, 
awhat it is. 


mages. 
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Proceedings in (a) efecument. 


N action of treſpaſs and ejectment is 

given to a tenant for term of years, 

who is ouſted of his term, and he may there- 

by recover the remainder of his term and da- 

It is now uſed as the moſt common 

action for trying titles to land in the room 
of many real actions. 

This action is generally crounded on a 
mere fiction. The perſon who claims the 
meſſuages or lands in diſpute, and who is 
called the leſſor of the (2) plaintiff, is ſup- 
poſcd to have made a leaſe of the premilles 
to the plaintiff for term of years yet in be- 
ing; the plaintiff is ſuppoſed to have enter- 
ed by virtue of that leale, and the defendant, 
who is termed the caſual (c) ejector (being 
only a nominal perſon) is ſuppoſed to have 


_— 


(a) Ejectmert is a fiction, and in the breaſt of the 
court. Barnes 180. 

(5) Name of nominal plaintiff happening to be a real 
perſon's name, no cauſe for cenſuring the attorney ; 
this proceeding being conſidered as purely fictitious, 


| for he cannot releaſe the action, and that a perſon 


in human nature, of the ſame name of the nominzl 
plaintiff, is not to be taken to be the real plaintiff, 
Barnes 189. 

(c) Caſual ejecter cannot bring a writ of error. Barnes 
189. Attorney ordered to nor pros ſuch a writ at his 
own expence, and-pay coſts, Verne 181, 

3 entered 
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entered upon the plaintiff and turned him 
out of poſſeſſion. 

The common method of commencing this Of commencing 
action is by delivering a copy of the decla- Hi adtien. 
tion to the tenant in poſſeſſion of the pre- 
miſſ-s, with a notice thereunder written to 
appear and defend his title, or elſe that the 
defendant, the caſual ejector, will ſufſer judge 
ment to go by default, and thereby the te- 
nant be put out of poſſeſſion. 

The tenant in poſſeſſion may be admitted The tenant in 
to defend his title on entering into the com- 1 
mon rule, viz. to become defendant in the 4 Eos bixtitle, 
oom of the defendant the caſu.] ejector, re- on exterirg into 
ceive a declaration, plead the general iſſue, /e common 
and at the trial to confeſs the leale, entry . 
and actual ejectment of the plaintiff, 


In the Common Pleas, 


Trinity (d} term in the ſeventeenth 
year cf king George the third. 


8 (e) Middleſex, T OHN Doe, late of the Pa- Diclaratien in 
Io wit. ' riſhof St. George the Martyr, Jetiment of 

in the county of Midaleſex, yeoman, was at- Ave *Yuagers 
tached to anſwer Richard Ree of a plea, 
wherefore with force and arms he entered 


— 


— — — 
— —ͤ—6 — — 


(4) Judgment refuſed upon declaration intituled Trinity 


Term, 17 Geo. II. inſtead of 16 and 17 Geo. II. In country 
cauſes, where declarations are of Trinity, notice may be 
good to appear in next Hilary, (paſſing over Michaelmas } 
though not the uſual practice. Barnes 186. 

e) Rules for judgment for lands in Denbighſhire, 
Malen. Barnes 181. a 


2 3 into 
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into five (F) meſſuages with the appurte, 
nances in the (g) pariſh of Stebon-Heatb, 
otherwiſe Stepney, in the county of Middleſex, 
which Thomas Bland and Conrade de Golls de- 
miſed (h) to the ſaid Richard for a term which 
is not yet expired, and ejected him from his 
ſaid farm und other wrongs to him did, to 
the great damage of the ſaid Richard, and 
againſt the peace of our ſovereign lord the 
king; and whereupon the ſaid Richard by 
Foſeph Dobyns his attorney complaineth, that 
whereas the ſaid Thomas and Conrade on the 
25th day of April in the 6th year of the reign 
of his ſaid majeſty, at the ſaid pariſh of Ste- 
Bon- Heath, otherwiſe Stepney, in the coun 
aforeſaid, had demiſed to the ſaid Richard the 
ſaid tenements with the appurtenances ; to 
have and to hold the ſaid renements with the 
appurtenances to the ſaid Richard and his ale 
ſigns, from the 24th day of April aforeſaid 
in the year aforeſaid, unto the full end and 


J) One miſſiage or tenement are too uncertain words 
in the declaration; and judgment arreſted for that cauſe, 
Barnes 173. 

(2) Court held the deſcription of one meſſuage with 
the appurtenances, in the pariſh of St. John the Baptift, 
and St. Michael, in the city of Coventry, and county of 
the ſame city, or one of them, to be totally uncertain, 
and that ore cf the pariſhes could not be rejected as ſur- 
pluſage, that defendant could not know what to defend 
for, nor ſheriff of what to give poſſeſſion; and for this 
cauſe arreſted judgment, after verdict for plaintiff. 
Barnes 184. 

(hb) Demiſe is never amended, in point of time, wich- 
out conſent. Barnes 17, 186, 


term 


= % 


in the Court of Common Pleas. 


term of five years thence next enſuing and 
fully to be complete and ended; by virtue 
of which demiſe the ſaid Richard entered in- 
to the ſaid tenements with the appurtenances, 
and was poſſeſſed thereof; and the ſaid Ri- 
chard being ſo poſſeſſed thereof, the ſaid 
Jobn afterwards, to wit, on the ſaid 25th 
day of April in the ſaid 6th year, with force 
and arms, Sc. entered into the ſaid tene- 
ments with the appurtenances which the ſaid 
Themas and Conrade had demiſed to the ſaid 
Richard in form aforeſaid, for the term afore- 
ſaid which is not yet expired, and ejected 
the ſaid Richard from his ſaid farm, and 
other wrongs, Sc. to the great damage, &c, 
and againſt the peace, Sc. whereupon the 
ſaid Richard faith, that he is injured, and 
hath damage to the value of 2014. And 
thereof he bringeth ſuir, &c. 


343 


Mr. Jobn Wilkinſon, J am informed that Th: nice. 


you are in poſſeſſion of, or claim title to, 
the premiſſes in this declaration mentioned, 
or to ſome part thereof; and I being ſued in 
this action as a caſual ejector, and having no 
claim or title to the ſaid premiſſes, do adviſe 
you to appear on the firſt (i) day of the 
next Michaelmas term in his majeſty's court 


— 


(i) Where the notice to appear, on a vacant poſſeſſion 
in London, was not on the firſt day, but in the begin- 
ning of Mich, term; rule was made for judgment, un- 
leſs ſome perſon claiming title appeared within four days, 
Barnes 175. 


Z 4 of 
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of Common Pleas at Weſminſter, by ſome at- 
torney of that courr, and then and there by 


rule of the ſame court, to cauſe yourſelf to 


be made defendant in my ſtead, otherwiſe I 

ſhall ſuffer judgment therein to be entered 

againſt me by default, and you will be turned 
out of poſſeſſion. I am 

Your bumble Servant, 

Jobn (&) Dee. 

Declaration in ejectment is the firſt pro- 

ceſs. Barnes 173, 186. 


In the Common Pleas. 


Eaſter term in the jeventeenth year 
F king George the third. 
EY 


Declaraticn in Suffolk,” C. late of London, gentleman, 
ejeament of 
manors, meſſu- 
ages, barns, 


fables, &c. 


10 Wit. was attached to anſwer E. S. in 
a plea, wherefore with force and arms he 
entered into the manors of K. otherwiſe K. 
H. C. H B. and G. V. and 50 meſſuages, 
30 barns, 5o ſtables, 50 gardens, 20 cot- 
tages, one water corn-mill, one wind-mill, 
1000 acres of land, 1000 acres of meadow, 
1000 acres of palture, 500 acres of wood, 
and 500 acres of furze and heath, with the 
appurtenances, in the pariſhes of G. V. I. 


ny_ 


(4) The Eng notice at the foot of the declaration 
was ſubſcribed by the nominal plaintiff, inſtead of the 
caſual ejector, which court held bad, and diſcharged 
the rule for judgment. Barnes 172. 

W. B. 


jn the Court of Common Pleas. 


V. B. and K. in the ſaid county of Suffolk, 
which the honourable M. G. ſpinſter, de- 
miſed to the ſaid E. for à term which is not 
yet expired, and ejected him from his ſaid 


farm, and other wrongs to him did, to the 


great damage of the ſaid E. and againſt the 
peace of our ſovereign lord the king; and 
whereupon the ſaid E. by J. W. his attor- 
ney complaineth, that whereas the ſaid M. 
on the fi:{t day of Jomary in the 7th year 
of the reign of his ſaid majeſty, at Ipſwich 
in the county aforeſaid, had demiſed to the 


ſaid E. the ſaid manors and tenements, with 


the appurtenances; to have and to hold the 
ſaid manors and tenements, with the appur- 
tenances, to the ſaid E. and his aſſigns, trom 
the 29th day of September then. laſt paſt, to 
the full end and term of ſeven years then 
next following, and fully to be complete and 
ended: By virtue of which ſaid demiſe the 
laid E. entered into the ſaid manors and te- 
nements with the appurtenances, and was 
poſſeſſed thereof; and the ſaid E. being fo 
poſſeſſed thereof, the ſaid T. afterwards (that 
is to ſay) on the firſt day of January in 
the ſaid 7th year, with force and arms, that 
is to ſay, with ſwords, ſtaves, and knives, 
entered into the ſaid manors and tenements 
with the appurt es, which the ſaid M. 
demiſed to the ſaid E. in manner aforeſaid, 
for the term afordſaid, which is not yet ex- 
pired, and ejected the ſaid E. out of his ſaid 
farm, and other wrongs, &c. to the great 
damage, Sc. and againſt the peace, &c, 
Whereupon the ſaid E. ſaith he is injured, 

| and 
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and hath damage to the value of 20. And 
thereof he bringeth this ſuit, &c. 


T. N. 

I am informed that you are in poſſeſſion, 
or claim title to the premiſſes in this decla- 
ration of ejectment mentioned, or to ſome 
part thereof; and | being ſued in this action 
as a caſual ejector, and having no claim nor 
title to the ſame, do adviſe you to appear on 
the firſt day of next Trinity term in his ma- 
jeſty's court of Common Bench at West min- 
fter, by ſome attorney of that court, and 


then and there by rule of the ſame court to 


cauſe yourſelf to be made defendant in my 
ſtead, otherwiſe I ſhall ſuffer judgment therein 
to be entered againſt me, and you will be 
turned out of poſſeſſion. I am 

Your loving friend, 


20 May 1778. DM 


Declaration was delivered to tenant in poſ- 
ſeſſion, in Trinity vacation, with (I) notice to 
appear in Hilary. term then next; tenant in 
Michaelmas between, entered an appearance, 
but proceeded no further; and four days 
after Hilary term, plaintiff finding no ap- 
pearance, no common rule entered into, or 
plea given, left, or filed, ſigned judgment 
againſt caſual ejector; tenant moved to ſet 
aſide judgment, and on hearing council on 


—— 


(1) Appearance ſhould have been entered of the term 
mentioned in the notice. Barnes 250. ; . 


both 


d 


0 


in the Court of Common Pleas. 


both ſides, court was of opinion, that judg- 


| ment was (n) regular. | Barnes 250. 


Lincoln, 4 B. late of, Sc. was attached 
to wit. to anſwer C. D. in a plea, 
wherefore with force and arms he entered 
into 500 acres of land, &c. in the pariſh of 
S. in the county aforeſaid, which E. F. de- 
miſed to the ſaid C. for a term which is not 
yet expired; and into 500 other acres, &c. 
in the pariſh of F. atoreſaid in the county 
aforeſaid, which G. H. demiſed to the ſaid C. 
for a term which 1s not yet expired, and 
ejected him from his ſaid ſeveral farms, and 
other wrongs ro him did, to the great da- 


mage of the ſaid C. and againſt the peace of 


our lord the now king, Sc. And where- 
upon the faid C. by . R. his attorney com- 


plaineth, that whereas the ſaid E. on the 


day of in ines “ 

of the reign of the ſaid lord the king, at 

in the county aforeſaid, 

had demiſed to the ſaid C. the tenements 

aforeſaid firſt above mentioned, with the ap- 

purtenances; to have and to hold the ſame 

tenements firſt above mentioned with the ap- 

purtenances, to the ſaid C. and his aſſigns, 

from the feaſt of 8 then laſt 
paſt, to the full end and term of 


—— 


(n) But as the title had not been tried, the judgment 
was ſet aſide on pay ment of coſts, entting appearance of 
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Declaration in 
ejectment on a 


double demiſe, 


I, Demiſe. 


proper term, and into common rule by conſent. Barnes 


250, 


years, 
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2. Demiſe. 


of our ſaid lord the king, 
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years, from thence following, and fully to 
be complete and ended. And wherees alſo 


the ſaid G. on the fame day of 
in the ſaid year of the reion 
of our ſaid lord the king, at ator. 


ſaid in the county aforeſaid, had demiſcd ty 


the ſaid C. the tenements aforclaid laſt above 
mentioned with the appurtenances z to hare 
and to hold the lame tenements laſt above 
mentioned with the appurtenances to the ſaid 


C. and bis aſſigns, from the ſaid da 
of then laſt paſt, to the full end and 
term of years from thence next fol. 


lowine, and fully to be complete and ended: 
By virtue of which ſaid ſeveral demites the 
ſaid C. entered into the ſeveral tenements 
aforeſaid, with the appurtenances, and was 
poſſeſſed thereof; and the ſaid C. being ſo 
poſſeſſed thereot, the ſaid 4. aft: rewards, that 
is to ſay, on the day of 
in the ſaid year of the reign 
with force and 
arms, that is to ſay, with Twords: ſtaves and 
knives, entered into the ſaid ſeveral tene— 
ments above ſpecified, with the „ e 
ces, reſpectively demiſed to the ſaid C. 
manner aforeſaid, and upon the poſſeſſion of 
the ſaid C. thereof, and ejected the ſaid C. 
out of his ſaid ſeveral farms (his ſaid ſcveral 
terms therein not being ended) and other 
wrongs, Sc. to the great damage, Sc. and 
againſt the peace, Cc. Whercupon the ſaid 
C. ſaith, that he is injured and damaged to 
the value of 10), And thereof he bringeth 
zjuir, Se. | 
| - Sixteen 


) 
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Sixteen (u) declarations in ejectment, or- 
gered to be conſolidated into one, after the 
ifſucs joined, Barnes 176. 
In many caſes the demiſe may be laid on Demiſe may be 
a Cay after that term of which the declara- {aid en a day 
tion is; as where a title accrued at Chriſimas, Ae, the term 
2 : a the declaration 
a declaration of Michaelmas term is delivered ;, ,- 
before the efſoin-day of Hilary term, and the Prat Reg. 
demiſe is laid to be on the firſt day of Janu- C. P. 164. 
ary, if the tenant does not appear and defend, 
the court will give judgment againſt the 
calual cjector, and the tenant cannot move 
in arreſt of judgment, as being no party to 
the ſuit; neither can a writ of error be 
brought in the caſual ejector's name. If the 
tenant does appear, all will be right, for . 
a declaration and ifſuc will be made up of 
Hilary term, which will be after the demiſe. 
No (o) judgment ſhall be entered againſt xy, ;, me 
the caſual ejcctor without motion firit made again/t cofual 
by a ſerjeanc in court, and/oath in writing of Ser with- 


(n) Each declaration contained a large number of 
meſſuages, and word for word the ſame. N. B had 
each declaration been for one meſſuage only, plaintiff 
might have tried them ſeparately. Barnes 176. 

() Court declared that the intent of ſigning judg- 
ment againſt the caſual ejector, was only that the plain- 
tif, after having tried his cauſe againſt the landlord 
(tenant not being party) might have the benefit of his 
verdict, and take poſſeſſion under the judgment, which 
under verdict he could not; and that it was reaſorable 
(upon a proper affidavit) to grant a rule to ſhew cauſe, 
before judgment againſt the caſual ejector could be ſigued, 
to prevent the ill conſequence of taking poitetion im- 
mediately after. Barnes 179. 


notice 
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ont motion, and notice to the owner or tenant in poſſeſſion of 
notice to e- the lands in queſtion, notwithſtanding any 


Jeament may otherwiſe not good, though it be to the 
be delivered. tenant's (9) father, (r) fon, (s) daughter, 
(t) ſiſter, (), ſervant, unleſs the tenant af. 
terwards acknowledges the receipt thereof, 
which (x) acknowledgment mult be proved 
to the court by affidavit. 
The contents of the declaration, as well 
as thoſe of the notice or ſubſcription (y) 
thereto of the caſual ejector, to the tenant 
in poſſeſſion, muſt be ſo ſignified and ex- 
plained by the party ſerving to the party 
ſerved, at the time of the ſervice, as be 
fully underſtood by the latter, be the ſer- 
vice on the tenant in poſſeſſion, or upon 
any other perſon; which muſt always be on 
the premiſſes in queſtion; except only when 
the tenant is ſerved perſonally, for then it 
need not. 


— 


(#) Bul. Ni. Pri. 95. Barnes 178. 180, 181, 194. 
5 See Vilſ. Rep. C. B. 263. 

N (7) Barnes, 176. 

(r) Barnes 190. 

(s) Barnes 175, 183, Co. Caf. 115. 

(e) Rich, Reg. 167. 

(u) Barnes 188, 
(x) Bul. Ni. Pri. 95 Co. Caſ. 115. Barnes 175 
| 176, 185. Rich. Reg. 167. 
(y) Barnes 167, 168, 169, 185. In 


in the Court of Common Pleas. 


In every caſe of ſervice of the declaration, 
| in the abſence of the tenant, (the caſes of 
ſerving tenant's father, daughter, ſiſter, ſer- 
vant, with thoſe of deſerted poſſeſſions, and 
thoſe eſpecially provided for by fat. 4 Geo. 
2. Chap. 28. ſect. 2. always and only except- 
ed), there muſt be a tender of the copy to 
and refuſal thereof by tenant, at time of at- 
tempting to ſerve it, either proved or con- 
feſſed; and that above acknowledgement by 
tenant, of receipt of copy, will not be 
deemed ſufficient (except as before except- 
ed) in this court. See Barnes 171. 


Service of the declaration in ejectment on 
the ſervant of the tenant in poſſeſſion, fixing 
at the ſame time copy of declaration, on 
ſtreet door, deemed ſufficient in this court; 
as well, when tenant does not abſcond, as 
when he does. See Barnes 188, 190, 192. 

The declaration was tendered to the te- 
nant in poſſeſſion, whereupon it was left 
upon the floor in his preſence; and he re- 
tiring into a parlour, and ſhutting the door, 
the perſon who ſo tendered and left the de- 
claration, read the ſubſcription aloud, fo 
that the tenant might hear it; this was held 
good fervice. Barnes 185. 

The tenant in poſſeſſion ſecreting himſelf 
in the houſe, ſo that he could not be perſon- 
ally ſerved with a declaration in ejectment; 
a rule was made to ſhew cauſe, why ſervice 
of it on the ſervant at the houſe, ſhould not 
be good; the rule to be ſcrvyed on the fame 
manner. Barnes 188. 

On 
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On affidavit, that the tenant abſconded to 
avoid being ſerved; that ſhe came into the 
poſſeſſion ſurrepritioufly, and of ſervice of 
declaration in ejectment on her ſon, who is 
her ſervant, manages her affairs, and lives 
in her family; ; rule to ſhew cauſe, why ſuch 
ſervice on her ſon and ſervant, ſhould not be 
deemed good lervice, and leaving a copy of 
this rule at her houie good ſervice, made 
abſolute. Barnes 190. 

On affidavit, that one of the tenants is a 
lunatick; that one C. lives with, tranſacts 
her buſineſs, and has the ſole conduct there- 
of, and of her perſon; but would not per- 
mit the deponent to have accels to her with, 
the declaration in ejectment; whereupon it 
was delivered to C. Rule that ſhe and C. 
both ſhew cauſe, why this ſervice ſhould not 
be good; and ſervice of this rule on him be 
good ſervice thereof, Barnes 190, 191. 

On affidavit, that the tenant in poſſeſſion 
ſecreted himſelf to prevent his being ſerved 
with a declaration in ejectment, and could 
not be ſerved, though trequent endeavours 
had been uſed; and that the deglaration had 
been delivered to his daughter, who kept 
his houle (being a public houſe); and that 
ſhe was acquainted with the contents of the 
ſubſcription. A rule was made for the te- 


nant to ſhew cauſe, why ſuch former ſervice 


ſhould not be deemed good ſervice; the 
rule to be ſerved on the daughter at the 
houſe. Barnes 192. 

Service of declatation on church-wardens 


and overſcers of pariſh, who rented an houſe 
for 


0 


in the Court of Common Pleas. 353 


for harbouring ſome of the pariſh poor; and 
did not otherwiſe occupy the houſe than by 
placing the poor in it, deemed ſufficient. 
Barnes 181. 

Upon the delivery of a declaration in eject- Tenant in p 
ment in London or Middleſex, the tenant in Mon to ba ver 
ſeſſion is to be acquainted, that he is to %% e 
appear by his attorney here in court in de- of the 9 
fence of his title, in the beginning of the tern. : 

next term after the delivery of the declara- 

tion. And the plaintiff ſhall take nothing 774i» what 
by his motion for judgment againſt the ca- ine motion fer 
ſual ejector for default of appearance, unleſs e muſt 
the motion be made within one week next 4. 


after the firſt day of evety Michaelmas term, 
ke every Eaſter term, and within four days 
f 


ter the firſt day of every Hilary and Trinity + 


term. Trin. 32 Car. 2. 


This rule relates only to declarations in 
ejectment i ſerved upon tenants in poſſeſſion; 
and an ejectment on a vacant poſſeſſion in 
London or Middleſex, on ſtat. 4 Geo. Il. chap. 
28, may be moved at any time in term. 
Barnes 172. | 

No inſtance in caſe of yacant poſſeſſion, 
(except ſuch as are within fat. 4 Geo. II. 
chap. 28. concerning landlords and tenanc 
by leaſe, with a clauſe of any can be 
adduced, in which any perſon claiming title, 
hath been let in to defend ; for he who can 
firſt ſeal a leaſe on the premiſſes, may obtain 
poſſeſſion, and any other perſon claiming 
title, may eject him if he can; and by the 
conſtant practice of this court, no defence 
can be made in this caſe, but by the defen. 

Vol. I. A a Cale 
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dant in the ejectment, who is a real ejector. 
Barnes 177. 
Deelaratin A true and examined copy of the declara- 
1 3 tion on a treble penny ſtampt ſheer of paper, 
Z/hin rag} muſt be delivered to the tenant on or before 
. the Eſſoin day of the then next term. 5 Com, 
Dig. 249. Barnes 172, 173. otherwiſe plain- 
tiff cannot have judgment till the ſubſequent 
term; and the reaſon is, becauſe the decla- 
ration is the firſt proceſs. Barnes 173. 
Notice in coun» In a country ejectment the tenant is to ap- 
iry ed ments, pear and plead within four days excluſive af. 
ter the next iſſuable term; but if the lands 
lie in a county where the aſſizes are held but 
once a year, I apprehend he is not to ap- 
pear and plead till four days after the term 
next preceding ſuch aſſi zes. 
In Lond. and If the lands lie in London or Middleſex, the 
Middleſex. notice to appear ſhould be for the firſt day 
of the next term; if in any other county, the 
notice may be for the beginning of the next 
term, or for the next term generally. 
Leave to plead ancient (z) demeſne, upon 
(a) affidavit, that premiſſes in queſtion were 
reputed to be lands in ancient demeſne. Barnei 


185. 5 


Fa 


— 


— 


(2) Barnes 194, if he applies within the firſt four 
days of the term; for if this plea be not confined to a 
time certain, great delay of juſtice muſt follow; if 
plaintiff prevails on this plea to juriſdiction of court, 
judgment mult be that defendant anſwer over. Barnes 
187. 

(a) Affidavit ſufficient to ſhew probable cauſe for 

pleading this plea, Barnes 185. 
To 


in the Court of Common Pleas. 


To move for judgment, you make an af- 
fidavit of the ſervice of the declaration in 


this form: 


In the Common Pleas. 
Richard Roe] In ejectment on the demiſe 
againſt bo Thomas Bland and Conrade 
Jobn Doe, I de Golls. 


L. R. of, &c. makes oath, that he this de- — of 
u, Of da 


declaration in 


nent did, on the f day of 

laſt paſt, deliver to Mr. Jobn Wilkinſon, the 
tenant in poſſeſſion of the premiſſes mention- 
ed in the declaration hereunto annexed, or 
of ſome part thereof, a true copy of the ſaid 
declaration, and of the notice there under 
written, and did at the ſame time inform 
the ſaid John Wilkinſon, that unleſs he would 
appear in this court by ſome attorney thereof 
on the firſt day of this preſent Michaelmas 
term, and cauſe himſelf by rule of the ſaid 
court to be made defendant in the room of 
the caſual ejector Jobn Doe, judgment would 
be entered againſt the ſaid caſual ejector by 
default, and that he the ſaid Jh Wilkinſon 
would be turned out of poſſeſſion; or words 
to that or the like effect. 


Affidavit of ſervice * on 4. B. tenant, or 
C. his wife,” not ſufficient, Barnes 173, nor 
“on the wives of A. B. who, or one of 
them, are tenants.” Id. 174, 175, but © on 
the wife of tenant in poſſeſſion, as ſhe in- 
formed deponent, and as he verily believes,” 
held ſufficient. Id. 194. Rule to make 

| A a 2 ſervice 


jedment. 


. * . 1 2 
= . , s » 
4 8 mY WY 4 . 


„—— 2 — _ _ — = 
— e . _ bh 
7 5 
4 1 8 * DO his — _ . 
= SR 4 2 n 


356 The Attorney's Practice 


ſervice good, ſet aſide, becauſe the affidavit 
on which it was grounded, was ſworn before 
plaintiff's attorney, as a commiſſioner. 14, 


92. 


On this affidavit you get a ſerjeant to 
move for judgment againſt the caſual ejector. 


Tou pay, 


J. 4. d. 
For the duty and oath of — 
8 


affidavit 
To the ſerjeant to move © 10 6 
Rule duty, and filing the affidavit o 6 o 


In the Common Pleas, 


Hilary he ſeventeenth of king George 
the third, 


Rule for jud:- Hunt againſt wy Welfth day of Fe- 
_ * The caſual ejector. bruary, upon the 
- OS affidavit of Thomas Shewell, gent. It is or- 
| * dered, that unleſs Villiam Collins, tenant in 
j poſſeſſion of the tenements in queſtion, or 
any other perſon concerned in the title there- 
of on Saturday next ſhall appear by an attor- 
ney of this court, who ſhall then forthwith 
/ receive a declaration, and plead thereto the 
general iſſue, and. conſent to the common 
rule for confeſſing leaſe, entry and ouſter, 
| upon the trial to be had, let judgment 
| againſt the caſual ejector be entered; and K 
| the 
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the mean time proceedings are to ſtay, up- 
on the motion of maſter ſerjeant Baynes. 
By the court. 


: Entered Fothergill. 


No declaration in ejectment ſhall be taken Secondary not 
or received by the ſecondary, unleſs {igned * arte: del, 
by ſome ſerjeant at law, and delivered by 5 Fened 
himſelf to the ſecondary in open court. 4% a ferjcant. 
Hil. 2 Geo. 2. 
The ſecondary ſhall the morning next af- Secondary, en 
ter the end of every term, and at all other 77, roſpew 
; times when required, ſhew to any perſon, par wer 
who ſhall demand the fame, his alphabetical e. 

5 paper of ejectments, moved or delivered 

ö into court in each term. Same rule. 

When the rule is out, you ſearch the pro- Of fgning 

thonotary's plea-book, and if no plea is left, e ; 
you ingroſs the declaration on a double half- ew 5 

. crown ſtamped ſheet of paper, to which you 

affix the rule againſt the caſual ejector, and 

the prothonotary will ſign judgment; then 

enter your judgment by Ni dicit on the roll, 

and make out a writ of Habere facias poſſeſ- 

fionem, for which you pay duty 1s, 64. 

Signing 15. 4d. Sealing 74. 

If the tenant (5) appears, his attorney gets Of het, 
a blank rule from the ſecondary, for which he Hearing. 
pays 64. then fills it up according to the 
enſuing form, and ſigns his name at the bot- 
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(ö) Though appearance is generally entered after firſt 
four days of term, yet it is always conſidered as appear- 
ance of firſt day of the term. Barnes 188, 
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tom of it, ingroſſes the general iſſue, Not 
" guilty (Poſes ,) in a double penny ſtamp. 
I. ed ſheet of paper, and annexes the rule to 
it, after he enters an appearance for the te. 
nant with the proper filacer, who thereupon 
ſtamps the rule, and then leaves the plea and 
rule annexed with the prothonotary. 

Appearance for tenant (c) in poſſeſſion muſt 
be entered with filacer; and the common 
rule marked by him, before left in the pro- 
thonotary's office. Barnes 178. 


The expence is as follows : 


. „ 

Search for motion for judg- 7 
ment againſt the caſual ejector { 9 
Blank rule — — o o 6 
Entering appearance — o 2 0% 
Entering pflemae— — 0 2 0 


In the Common Pleas. 


Michaelmas term ſeventeenth year 
of George the third, 


The general Middleſex,Y T is ordered by conſent of J. 
rule. to wit, D. attorney for the plaintiff, 
and L. R. attorney for J. V. who claims 
title to the tenements in queſtion, that the ſaid 


— 
— 


(c) The common rule by conſent, having been en- 
tered for tenant, without conſent, rule to ſhew cauſe, 
why the judgment ſigned againſt the caſual ejector, ſhould 
| not be ſet aide, was diſcharged with coſls Barns 
| 178. 
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J. V. ſhall be admitted defendant ; and that Roe againf 
the ſaid J. W. ſhall immediately appear by Poe. fue ; 
his faid attorney, who ſhall receive a de- 990d 
claration, and plead thereto the general nances, in the 
iſſue this term; and at the trial to be had par of Step- 
thereon ſhall appear in his proper im; or 2ey in the | 
by his counſel or attorney, and confeſs the 77 3 
leaſe, entry and ouſter of fo much of the te- T. Bland 
nements ſpecified in the plaintiff's declara- ard Con. de 
tion, as are in the poſſeſſion of the ſaid de- Golls. 
fendant or his tenants, or any perſons claim- 
ing by or under his title; or that in defaulc 
thereof judgment ſhall be thereupon entered 
againſt the defendant Jobn Doe the caſual 
eſector; but proceedings ſhall be ſtayed 
againſt him until default ſhall be made in any 
of the premiſſes; and by the like conſent it 
is further ordered, that if by reaſon of any 
ſuch default the plaintiff ſhall happen to be 
nonſuited upon the trial, the ſaid 7. V. 
ſhall take no advantage thereof, but ſhall 
thereupon pay to the plaintiff coſts to be 
taxed by the prothonotary. And it is fur- 
ther ordered, that the leſſor of the plaintiff 
ſhall be liable to the payment of coſts to the 
ſaid J. V. by the court here to be in any 
manner allowed or adjudged. 
By the court. | 
3 J. D. for the plt. 

TL. R. for the deft. 
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Tenants in poſſeſſion appeared with filacer, 
and entered into common rule, which was 
left in prothonotary's office, intituled with 
true name of cauſe, but by miſtake in body 
f . Aa 4 of 
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of plea, name of plaintiff's leſſor was in- 
ſerted (as perſon complaining) inſtead of no- 
minal plaintiff's: attorney looking upon this 
plea as null, ſigned judgment againſt caſual 
ejector, which judgment was ſer aſide with 
coſts as irregular, plea being properly in- 
tituled and no nullity. Barnes 191. 


From this rule the plaintiff's attorney gets 
two rules drawn up by the ſecondary in the 
ſame manner on ſtamp paper, one for each 
party; this coſts 7 5. and then the plaintiff's 
attorney will make up the iſſue, and deliver 
a copy of it, and notice of trial to the de- 
fendant's attorney; and thereupon proceed 

to trial as in other caſes. 
Where ſeveral If there be ſeveral defendants, and at the 
defts. and ſome trial the plaintiff obtains a verdict againſt 
2275 bees ſome of the defendants, and the other de- 
4 fendants refuſe to confeſs leaſe, entry and 
ouſter, the plaintiff may ſiga judgment 
againſt the caſual ejector as to them. Barnes 
121, 174. 
Iſis ws lf the defendant's attorney does (d) not 
paid for, judę- pay for the iſſue, the plaintiff*s attorney may 
75. 42% ſign judgment againſt the defendant, but not 
apjrarcd., àgainſt the caſual ejeftor, ut (e) dicitur; but 
ſee the words of the rule by conſent. 


5 "I 
— 


— 


* 
1 


(d) Barnes 176. (e) Barnes 25 3, in Calcem, 


ANiſi 
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ANiſi prius record in ejectmnent, 
with the poſtea. | 


Pleas at Weſtminſter Before Sir Wil- 
liam De Grey, &4night, and his com- 
panions, the lord our king's juſtices of 
the bench, of the term of Eafter in 
the ſeventeenth year of the reign of 
our ſovereign lord George the third, 
by the grace of Gad, of Great Britain, 
France, and Ireland, &inmg, defender 
of the faith, &c. 


Ro. 579. 


Middleſex, I. late of the pariſh of St. P e':ratienc 
to wit, Fobn the Baptiſt in the pre- 

cinct of the Savoy in the Strand in the county 

aforeſaid, gent. was attached to anſwer R. 

R. of a plea, wherefore with force and arms, 

five chambers and one kitchen with the ap- 

purtenances, in the precinct of the Savoy 

aforeſaid in the Strand in the county afore- 

faid, which Sir P. B. bart. and T. B. eſq; to 

the aforeſaid R. did demiſe for a term which 

is not yet paſt, he the ſaid C. entered, and 

the ſaid R. from his farm aforeſaid ejected, 

and other enormities to him did, to the 

Ren damage of him the ſaid R. and againſt 
is preſent majeſty's peace. And whereupon 

the laid R. by F. S. his attorney complain- 

eth, that whereas the aforeſaid Sir P. B, and 

J. B. the fifth day of January in the ſixth 

year 
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year of his preſent majeſty's reign, at the 

2riſh of St. Clement Danes in the county 
aforeſaid, did demiſe unto him the ſaid R, 
the tenements atoreſaid, with the appurte- 
nances; to have and to hold the tenements 
aforeſaid, with the appurtenances, to the 
ſaid R. and his aſſigns, from the 11th day 
of December then laſt paſt, unto the full end 
and term of five years from thence next fol- 
lowing and fully to be complete and ended : 
By virtue of which demiſe the ſaid R. into 
the tenements aforeſaid, with the appurte- 
nances, did enter, and was thereof poſſeſſ- 
ed; and he the ſaid R. fo being thereof poſ- 
ſeſſed, the aforeſaid C. afterwards, to wit, 
the ſame 5th day of January in the 6th year 
aforeſaid, with force and arms, Cc. into the 
tenements aforeſaid, with the appurtenances, 
which the aforeſaid Sir P. B. and 7. B. to 
him the ſaid R. in form aforeſaid had demi- 
ſed for the term aforeſaid, which is not yet 
paſt, did enter, and him the ſaid R. from 
his farm aforeſaid did eject, and other enor- 
mities did to the faid R. to the great da- 
mage of the ſaid R. and againſt the peace 
of his preſent majeſty; whereupon he ſaith, 
that he is damnified, and hath damage to 
the value of 20/. And thereof he bringeth 
ſuit, Sc. 1 

And the ſaid C. L. by G. H. his attorney 
cometh and defendeth the force and injury 
by the aforeſaid R. againit him charged, 
when and where, and in ſuch manner, as this 
court ſhall award, and faith, that he is not 
guilty of the treſpaſs and ejectment _ 
aid 


4n the Court of Common Pleas. 


ſaid, in ſuch manner and form as the ſaid 
R. R. hath againſt him above complained : 
And of this he putteth himſelf upon his 
country: And the aforeſaid R. doth fo like- 


wiſe, Sc. Therefore the ſheriff is com- Award of the 


manded to cauſe to come here in five weeks Venire. 


from the feaſt-day of Eaſter twelve good and 
lawful men of the body of his county, every 
one of whom to have 101. at leaſt by the 

ear in lands, tenements or rents, by whom 
the truth of the matter may be better known, 
and who neither aie any ways related to the 
ſaid K. R. plaintiff, nor to the laid C. L. de- 
fendant, to recognize whether the ſaid C. I. 
is guilty of the premiſſes, as the ſaid R. 
above complaineth, becauſe as well the ſaid 
R. as the ſaid C. between whom the conten- 
tion thercupon is, have put themſelves up- 
on their country. 


— 


* 


Middleſex, to wit, The jury between R. Jurata. 


R. plaintiff, and C. L. late of the pariſh of 
St. Fohn Bapliſt in the precinct of the Savoy 
in the Strand in the county aforefaid, gent. 
in a plea of treſpaſs and ejectment of the 
farm, is reſpited here until on the morrow 
of the Holy Trinity, unleſs Sir John Eardley 
Wilmot, knt. chief juſtice of our lord the king 
of the bench here aſſigned, by form of the 
ſtatute in that caſe made and provided, on 
Tueſday the 8th day of May at Weſtminſter in 
the great hall of pleas there, commonly call- 
ed We/tminſ/ter-hall, in the ſaid county, ſhall 
firſt come for the default of the jury, be- 
cauſe none came, therefore let the ſheriff 
have 
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have the bodies of the ſeveral perſons men- 
tioned in the panel to the writ of Habeas 
corpora juratoram annexed; and be it known, 


Le ſciendum. that the juſtices thereupon here in court in 


Poſtea. 


the ſame term delivered a writ to the deputy 
of the ſheriff of the county aforeſaid, to be 
executed according to due form of law, c. 
Afterwards the day and place within con- 
tained, before Sir William De Grey, knt. 
chief juſtice within written, having John 
Higham, gent. for his aſſociate, by form of 
the ſtatute, and ſo forth, cometh the within 
named R. R. by his attorney within contain- 
ed, and the within written C. L. altho' ſo- 
lemnly called, cometh not; therefore let the 
jury, whereof mention is within made, be 
taken againſt him by default; and the ju- 
rors of the ſaid jury being called come, who 
ro ſpeak the truth of the within contained 
being elected, tried and ſworn, ſay upon their 
oath, that the ſaid C. is guilty of the treſpaſs 
and ejectment within mentioned, as the ſaid 
R. R. within complaineth againſt him; and 
they aſſeſs the damages of him the ſaid R. 
on occaſion thereof, over and above the coſts 


*and charges which he has been put to about 


his ſoit in this behalt, to 15, and for the ſaid 
coſts and charges to 205, Therefore, &c. 


„ . 2 
Damages —— — 0 1 0 
Coſts — — 1 0 0 
Increaſe ——— — 15 15 8 
In all —— — 16 16 8 


Signed 30 May 1777. 


It 


in the Court of Common Pleas. 
It is not uſual to grant new trials in eject- O new trials 


ment, where the verdict is for the defendant, 
becauſe the plaintiff may bring a new eject- 
ment, and no other diſadvantage happens to 
him. But where the verdict is for the plain- 
tiff it is otherwiſe, and new trials have been 
granted ; for there the conſequence of not 
oranting a new trial 1s the alteration of the 
poſſeſſion of the premiſſes in queſtion. See 


Barnes 440. 


in ejetiment, 


Where a verdict in ejectment is for the de- Of cofs in 
fendant, or the plaintiff becomes nonſuited nent. 


upon evidence, a Ca. ſa. muſt be made out 
againſt the plaintiff, and ſhewed to his leſſor, 
and the coſts muſt be demanded thereupon 
of the leſſor. See Barnes 182. 

Where the plaintiff is nonſuited by reaſon 
of the defendant's not confeſſing leaſe, entry 
and ouſter, the coſts are taxed on the rule 
by conſent, and judgment ſigned againſt the 
caſual ejector. Barnes 182. | 

Rule to tax plaintiff his coſts in eject- 
ment, againſt one of the defendants, who 
did not appear on the trial, and confeſs 
leaſe, entry and ouſter. Barnes 149. 

Proceedings ſtayed, till 'good plaintiff be 
named, or ſecurity to be approved by pro- 
thonotary be given by infant leſſor, for ſe- 
curing coſts to defendant, in cafe of a non? 
ſuit or verdict for him. Barnes 183. Lord 
chief juſtice Willes ſaid, he thought the 
court ſhould extend the rule for making a 
good plaintiff, or giving ſecurity for deten- 

dant's 
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dant's coſts, to other (a) caſes beſides thoſe, 
wherein leſſor of plaintiff is abroad, or an 
() infant, which are within the ordinary 


practice and common courſe of the court. 


When a l: aſe 
mul! be ad u- 
ally ſealed on 
the premiſſis. 


Barnes 18g. 

If there be no perſon in the houſe, or on 
the premiſſes, ro deliver a declaration in 
ejectment to, a leaſe of ejectment mult be 
ſealed at the houſe, or on the premiſſes, and 


the(leſſee left in poſſeſſion, and ſome perſon 


Where fixing 


appointed to enter and eject him ; and then 
an action may be brought againſt ſuch eec- 
tor, and the poſſeſſion recovered. See Barnes 
177. 

Where half a year's rent ſhall be in arrear, 


the acclarati the landlord, having a lawful right to re- 


to the deer of 
the hos ſe, &c. 
ſhall be legal 


ſer vice. 


enter for non-payment, may ſerve a decla- 
ration in ejectment without a formal de- 
mand or re- entry, or, in caſe the ſame can- 
not be legally ſerved, affix ſuch declaration on 
the door of the demiſed meſſuage, or ſome no- 


torious place of the lands, which ſball be deem- 


ed a legal ſervice; and on proof that half a 
year's rent was due before the ſaid declara- 


tion was ſerved, and no ſufficient diſtreſs on 
the premiſſes, the leſſor ſhall recover judg- 


ment and execution as fully as in caſe a for- 
mal re-entry had been made; and if the leſ- 
ſee ſhall ſuffer judgment to be recovered on 
ſuch ejectment and execution, without pay- 


n 


(a) Extended to the caſe of death of leſſor of plain- 
tiff. Barnes 147. | 


(6) Barnes 177, 178. 
ing 
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ing the arrears and coſts, and without filing 

a bill within fix months after execution, he 
ſhall be barred from all relief in law or equi- 
ty, other than by writ of error, and the leſ- 
ſor ſhall hold the demiſed premiſſes diſcharg- 
ed from ſuch leaſe. Sat. 4 Geo. 2. c. 28. 


Rent was due to leſſors of plaintiff bot 
as deviſees and executors; proceedings ſtay 
ed on payment of the rent due to them as 
deviſces only with coſts, tho* rent was alſo 
due to them in each (c) capacity. Barnes 
184. | 
But if the tenant before trial will either x ang "cofts 
tender to the leſſor, or bring into court, the brought into 
rent in arrear, together with all coſts, arty proceeds 
further proceedings ſhall ceaſe. Same ftats” . 9/9. 
Recognizances to be entered into, purſu- 
ant to Stat. 16 & 17 Car. 2. chap. 8. by 
plaintiff in error, are to be taken in the va- 
lue of two years profits, and double coſts, 
and accordingly ſtayed defendant's proceed- 
ings for want of better bail, ſuch recogni- 
zances having been entered into. Barnes 
1% 
If an ejectment be brought on a vacant On wacant 
poſſeſſion upon this act ot parliament, the n may 
plaintiff may move for judgment againſt the eee e 
caſual ejector at any time in the term; the ;, n, 
rule of Trin. 32 Car. 2. antea. fol. relating 
only to an ejectment, where the declara- 


* 


— 


(c) They not being intitled to bring ejectment as 


executors, Barnes 184. 
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Tenant ſecret- 
ing declaration 
in ejectment 
forfeits three 
years improved 
rent. 


Landlord im- 
awered to 
make himſelf 

aefendant . 


The Attorney's Practice 
tion 1s delivered to the tenant in poſſeſſion; 
Barnes 172. 

A tenant, to whom a declaration in ejeQ« 
ment ſhall be delivered for any lands, tene- 
ments or hereditaments, ſhall forthwith give 
notice thereof to his landlord, or his bailiff 
or receiver, under penalty of forfeiting the 
value of three years improved or rack-rent 
of the premiſſes ſo holden in poſſeſſion of 
ſuch tenant, to the perſon of whom he holds. 
Stat. 11 Geo. 2. c. 19. 

The court where ſuch ejectment ſhall be 
brought may ſuffer the landlord to make 
himſelf defendant, by joining with the te- 
nant to whom ſuch declaration ſhall be de- 
livered, in caſe hè ſhall appear; but in caſe 
ſuch tenant ſhall refuſe to appear, judgment 
ſhall eee againſt the caſual ejector for 
want of ſuch appearance; but if the land- 
lord of any part of the lands, tenements or 
hereditaments, for which ſuch ejectment was 
brought, ſhall deſire to appear by himſelf, 
and conſent to enter into the like rule, that 
by the courſe of the court the tenant in poſ- 
ſeſſion, in caſe he had appeared, ought to 
have done, then the court ſhall permit ſuch 
landlord ſo to do, and order a ſtay of exe- 
cution upon ſuch judgment againſt the ca- 
ſual ejector, until they ſnall make further or- 
der therein. Same ſtatute. The word landlord 
means not every perſon claiming (4) title, but 


ä 


— 


(4) Court refuſed to make a perſon, who claimed 
title, defendant, inſtead of the late tenant, who had 


quitted the poſſeſſion. Barnes 195, ad calcem. 
| 4 a per- 


4 


in the Court of, Common Pleas. 
a perſon who 18 in ſome degree of poſſeſſion, 
as receiving rent, c. Barnes 193, 194. 

Motion that landlord might be made de- 
fendant without tenant in poſſeſſion, who 
refuſed to appear, denied, but common 
rule granted to add landlord to tenant. 
Barnes 172. 

Motion that tenant in poſſeſſion might 
ſhew cauſe why he ſhould not (e) appear 
and defend his title, his landlord having 
tendered him an indemnity, refuſed, but en- 
larged the time for appearance. Barnes 
173. a 
3 caſes where landlord is permitted to 
defend without tenant, reaſon of judgment 
againſt caſual ejector, by Stat. 2 Geo. 2. 
chap. 19. is, that under it, after end of ſuit, 
plaintiff may obtain (/) poſſeſſion of pre- 


miſſes ſued for, which he could not do by 


virtue of a judgment againſt a perſon out of 
poſſeſſion. Barnes 208. | 

Landlord by Stat. 2 Geo. 2. chap. 19. is 
to enter into common rule by conſent, be- 
fore that ſtatute, he might have been added 
defendant ; he is to be conſidered in all re- 
ſpects, in ſame caſe as tenant in poſſeſſion. 


Barnes 1877. 


8 


— —— — 


1— — 


"W" 


—_— 


| 0 Motion for landlord to defend cannot properly 


be made till after judgment ſigned againſt the caſual 
ejector, and affidavit produced of the tenant's refuſal oc 
neglect to appear. Barnes 179, 

(fF\ But when a writ of error is brought, there is not 
the leaſt reaſon to give plaintiff leave to take poſſeſ- 


. fan, till after determination in error, Barnes 208. 


E Vor. 1. B b Landlord 
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The Attorney's Practice 

Landtord moved to add himſelf to tenants; 
they not entring appearance, plaintiff ſigned 
judgment againſt caſual ejector; landlord 
afterwards, without diſcloſing to court, 
what had been previouſly done, applied for 
conditional rule, as matter of courſe, and 
by virtue thereof appeared alone without 
tenants ; court gave leave to take out exe- 
cution on the (g) judgment. Barnes 186, 


187. 

Lobes for leave to take out execution by 
plaintiff againſt caſual ejector, after verdict 
againſt landlord made defendant inſtead of 
tenant in poſſeſſion purſuant to Stat. 2 Geo, 
2. chap. 19. be abſolute in firſt inſtance, 
and not to ſhew cauſe. Barnes 185. in 
calcem. 

If the plaintiff is nonſuited by default of 
the landlord's not appearing to confeſs leale, 
entry, c. or obtains a verdict, the court, 
on producing the poſtea, will make an abſo- 
lute rule go take out execution againſt the 
caſual ejector, and not a rule to ſhew cauſe, 
Barnes 182, 183. 7 

Rule 1% for ſetting aſide Non pros, for 
not confeſſing leafe, entry and ouſter, or- 
dered by court, on payment of coſts, though 
regular; defendant did not confeſs leaſe, &c. 
becauſe of a material variance between the 


——_—_b_— — 


(2) Plaintiff offered to waive his judgment, if land- 
lord, whe reſided at Jamaica, would give his ſecurity 
for the coſts, but his council would not conſent, Barnes 
187, „ 4-6-5901 

| iuſſe 


in the Court of Common Pleas. 


iſſue and record; court obſerved, that con- 
feſſion would not have been a defence, and 
defendant might afrerwards have moved to 


ſer alide the verdict for the variance; Barnes 


175. | 
Writ of reſtitution ordered for late tenants 


in poſſeſſion ; judgment being ſet aſide for 
irregularity, poſſeſſion ordered to be reſtor- 
ed, and leſſor of plaintiff, who held the 
poſſeſſion, abſconding, rule became ineffec- 
tual. Barnes 178. 

Leſſor of plaintiff and his attorney pre- 
vailing upon tenant in poſſeſſion, by undue 

ractices, to deliver poſſeſſion of the pre- 
miſſes, (which detendant claimed as tenant's 
landlord) pending the ſuit, after rule ob- 
tained by defendant to be at liberty to 
defend his title, purſuant to Sat. 2 Geo. 2. 
chap. 19. (tenant refuſing to appear) and 
entring into common conſent rule, held no 
contempt of the court, but a fraud, which 
() ought to be prevented, and is not re- 
medied by {aid act. Barnes 180. 

Hab. (i) corp. is the proper procels to re- 
move a plaintiff from the mayor's court in 
London, and not a certiorari. Barnes 421. 


(5) Tenants ſhould be bound not to change the poſ- 
ſeſſion, Barnes 180. 


(.) Under which defendant muſt appear in this court, 
and enter into the common rule, and plaintiff muſt de- 
Clare de nowo, Barnes 421. 
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370 . The Attorney's Practice 
Habere facus GEORGE the third, c. To, Oe. 
Poſſeſionem. greeting. Whereas J. M. lately in our 
court, before our juſtices at Weſiminſter, by 
the conſideration of the ſaid court, recovered 
. 4. his term yet to come of and in the manor 
Signing 1 of S. with the appurtenances, and 10 meſſu- 
: 3 ages, 300 acres of land, 100 acres of mea- 
1 11 dow, 300 acres of paſture, with the appur- 
Hon a dbuble tenances in S. in your county, againſt L. C. 
or treble di- late of, Sc. which J. C. gentleman, on the 
8 er 1ſt day of Octeber in the —— — year of our 
demiſe after reign, demiſed to the ſaid J. M. to hold and 
the fo ft. enjoy to the ſaid J. M. and his aſſigns, from 
the Feaſt of Saint Michael the archangel then 
laſt paſt, unto the full end and term of ſe- 
ven years thence next enſuing, and fully to 
be complete and ended, which 13 not yet 
paſt ; and whereupon the ſaid L. put out 
and amoved the ſaid 7. M. from his poſſeſ- 
non, and ejected him from his ſaid farm: 
Therefore we command you, that you cauſe 
the ſaid J. M. to have his poſſeſſion of his 
ſaid term yet to come of and in the ſaid ma- 
nor and tenements aforeſaid, with the ap- 
purtenances; and how you ſhall execute this 
our precept make appear to our juſtices at 
Weſtminſter in eight days of the Purification 
of the bleſſed Mary; and have there this 
writ. Witneſs, Sc. 


Habere facias GEORGE the third, Sc. To, Sc. greet- 
Poſſeſionem, ing. Whereas . D. gentleman, lately in 
and a Fi. fa. our court before our Juſtices at Weſtminſter, 
by the conſideration of the ſaid court reco- 

vered againſt S. F. late of, Cc. his term yet 

to 


„ 5. ov 195.. 


writ. Witneſs, Se. 


in the Court of Common Pleas. 


to come of and in one meſſuage and 14 acres 
of land, with the appurtenances, in L. in 
your county, which S. J. and E. J. on the 


"firſt day of October in the year of our Lord 


, at L, aforeſaid, demiſed to the ſaid 
I. to hold and enjoy the ſaid tenements with 
the appurtenances, to him and his aſſigns, 
from che — day of —— then laſt paſt, 
unto the end and term of three years thence 
next enſuing, and fully to be complete and 
ended, which is not yet paſt; and where- 
upon the ſaid S. put out and amoved the ſaid 
}. from his poſſeſſion, and ejected him 
from his ſaid farm, therefore we command 
you, that without delay you cauſe the ſaid 
W. to have his poſſeſſion of his term afore- 
ſaid of and in the ſaid mefluage and tene- 
ments, with the appurtenances ; and how 
you ſhall execute this our precept make ap- 

ar to our juſtices at Weſtminſter in eight 


days of the Purification of the bleſſed Mary. 


We alſo command you, that of the goods 
and chattels of the ſaid S. in your bailiwic, 
you cauſe to be made eleven pounds, which 
were adjudged to the ſaid V. in our faid 
court for his damages, which he had by rea- 
ſon of the treſpaſs and ejectment aforeſaid, 
and have that money before our juſtices at 


Weſtminſter at the faid time, to render to the 


faid W. for his damages aforeſaid, whereof 
the ſaid S. is convicted; and have there this 


GEORGE the third, &c, To, Sc. greet- Haberefacias 
ing, Whereas A. G. lately in our court be- Poſſeſſionem 
B b 3 fare executor | 
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fore our juſtices at Weſtminfer, by the con. 
ſideration of the ſaid court recovered his 
term of and in one meſſuage, 28 acres of 
land, five acres of meadow, and 17 acres of 
paſture, with the appurtenances, in C. in 
your county, againſt D. B. late of, Ge. 
merchant, which V. N. on the 1ſt day of 
April in the ——— year of our reign, at C. 
aforeſaid, demiſed to the faid A. to hold and 
enjoy to him and his aſſigns from the feaſt 
of the Annunciation of the bleſſed virgin 
Mary then laſt paſt, unto the end and term 
of three years thence next enſuing, and ful- 
ly to be complete and ended, which is 48 
yet paſt; and whereupon the ſaid D. 
out and amoved the ſaid A. from his poll. 
ſion, and ejected him from his ſaid farm 
therein, which ſaid 4. after the ſaid judg- 
ment was given, died, after whoſe death it is 
conſidered in our ſaid court, that C. V. and 
R. S. executors of the teſtament and laſt will 
of the ſaid A. have execution againſt the ſaid 
D. of the term aforeſaid yet to come of and 
in the ſaid tenements with the appurtenances, 
by the default of the ſaid D. We therefore 
command you, that without delay you cauſe 
the ſaid C. and R. to have poſſeſſion of the 
ſaid term yet to come of and in the ſaid te- 
nements, with the appurtenances: And how 
you ſhall execute this our precept make ap- 
pear to our juſtices at Weſtminſter from the 
day of the Holy Trinity in three weeks; 
and have there this wiit. Witneſs, Ec. 
Rule Mi, why writ of Hab. Fac. Pf]. 
Niould not be fet aſide, and poſſcſſion re- 
ſtored, 


in the Court of Common Pleas. 


ſtored, Sc. diſcharged; it appearing, that 
after plaintiff had obtained judgment, de- 
fendant brought writ of error, which was 
allowed, but entered into no recognizance, 
nor put in any (c) bail thereon, plaintiff pre- 
vious to his procuring (/) coſts to be taxed 
on the final judgment, for want of defen- 
dant's entering into recognizance, required 
by (m)/tat. 16 & 17 Car. Il. chap. 8. or bail 
within four days, took out writ of Hab. Fac. 
Poſſ. and by virtue thereof, took poſſeſſion 
of premiſſes late in queſtion, which the court 


held to be regular. Barnes 212. 


— — 


(4) Writ of error is no Super ſedeas without bail, 
which judge would have taken, if applied to. Barnes 
212, 

() Defendant ſhould have applied to ſtay execution, 
and the court would have obliged plaintiff to have pro- 
cured his coſts to be taxed, without which the meaſure 
or quantum of the recognizance could not be aſcertaiged. 
Barnes 212. | 
(m) See 2 Yentr. 170, 1 
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in the Court of Common Pleas, 


Of writs of Scire facias. 


Scire facias is a judicial writ, and pro- 
A perly lies where one has recovered - 
debt or damages, and has not ſued out exe- 
ution within the year and a day. It alſo 
ies on a recognizance of bail; and in many 
otker caſes it is called a Scire facias, becauſe 
of the words of the writ to the ſheriff, viz. 
9uod Scire facias præfat. D. the defendant, 
quod fit coram, &c. oſtenſurus ſi quid pro ſe 
habeat aut dicere ſciat quare, &c. ſo as b 
this writ it appears that the defendant 1s to 
be warned to plead any matter in bar of exe- 


cution; and therefore although it be a ju- 


dicial writ, yet, becauſe the defendant may 
plead thereto, this Scire facias in law is ac- 
counted in nature of an action. | 


GEORGE the third, by the grace of Sci. fa.” after 
God, of Great Britain, France, and Ireland, a car and a 


king, defender of the faith, &c. To the 


ſheriff of Midaleſex, greeting. Whereas J. Duty 
K. lately in our court, 10 wit, in the term Signing 
of St. Hilary in the — year of our reign, Sea. 


before Sir John Eardley Wilmot, knight, and 
his companions, then our juſtices of the 
bench at Weſtminſter, by the conſideration of 
the ſame court recovered againſt H. N late 
of, Sc. otherwiſe called, Sc. as well a certain 
debt of forty pounds as ſixty-three ſhillings, 
which were adjudged to the ſaid J. R. in our 
lame court for his damages which he had by 
occaſion of the detaining that debt, whereof 

2 | the 
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the ſaid H. is convicted, as by the record 
and proceedings thereot remaining in our 
ſame court before our juſtices at Weſtminſter 
manifeſtly appeareth z yet execution of the 
ſaid judgment ſtill remaineth to be made, as 
on the information of the ſaid J. J. we have 
been given to underſtand ; and becaule ve 
are willing that thoſe things which in our 
ſame court are rightly acted be demanded 
by a due execution, we command you, that, 
by good and lawful men of your bailiwic, 
you make known to the ſaid H. that he be 
before our juitices at Weſtminſter, on [obe re- 
turn] to ſhew if any thing he hath or know- 
eth to ſay for himſelf, why the ſaid F. ought 
not to have execution againſt him for the 
debt and damages aforeſaid, according to 
the form of the ſaid recovery, if it ſhall 
ſeem expedieat to him; and have there the 
names of them, by whom you ſhall make 
known to him, and this writ, Witneſs Sir 
William De Grey, knight, at Weſtminſter, 
the ——— day of, &c, 


Note; If the plaintiff has within the year 
and day ſued out an execution, got it return- 
ed and filed, and continued it on the roll by 
Vic' non miſit breve, it is ſufficient to warrant 
an execution after the year and day. 

In this caſe one Scire facias, with a Nihil 
returned, 1s ſufficient, | 

This writis to be ſigned by the prothonotary; 
then it is to be delivered to the ſheriff, and 
when returned, it muſt be entered on the 

1 protho- 


in the Court of Common Pleas. 


rothonotary's remembrance, and a rule muſt 
be given; after the rule is out, you ſign and 
docker the judgment, and enter it up in 
manner following : 


377 


Middleſex, 10 «wit, The ſheriff was com- Entry of judg- 
mand<d, whereas J. K. lately in the court me on 4 


of our lord the now king, 10 wit, in the term 
of St. Hilary in the twelfth year of the reign 
of our ſaid lord the king, before Sir Eardley 
Wilmst, knight, and his companions, then 
juſtices of our ſaid lord the king of the 
bench here, io wit, at Weſtminſter, by the 
conſideration of the ſame court, recovered 
againſt H. V. late of, Sc. otherwiſe called, 
Sc. as well a certain debt of 40/. as 635. 
which was adjudged to the ſaid J. in the 
ſame court for his damages which he had by 
occaſion of the detaining that debt whereof 
the ſaid H. is convicted, as by the record and 
proceedings thereof remaining in the ſame 
court of our ſaid lord the now king here, zo 
wit, at Weſtminſter aforeſaid, maniteſtly ap- 
peareth; Yet execution of the ſaid judgment 
ſtill remaineth to be made, as on the infor- 
mation of the ſaid 7. the king hath been 
given to underſtand; and becauſe, c. That 
by good, Sc. he make known to the ſaid 
H. that he be here at Weſtminſter at this day, 
to wit, [the return] to ſnew if any thing, 
Sc. why the ſaid F. ought not to have exe- 
cution againſt him for the debt and damages 
atoreſaid, accofding to the form of the ſaid 
recovery, if, Sc. And now here at this 
day came the ſaid J. by L. R. his attorney, 

| and 


— 


Scire facias. 
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and offered himſelf on the fourth day againſt 
the ſaid H. in the plea aforeſaid, and he being 
ſolemnly demanded came not; and the ſhe. 
riff now ſendeth, that he hath nothing, &. 

nor is he found, Sc. It is therefore confi. 
dered that the ſaid J. have execution againſt 
the ſaid H. for the debt and damages afore. 
ſaid, by detault of the laid /7. Ce. 


ey 

Duty — — 2 0 
Signing writ — — 1 4 
- Seal — 
Return — — 10 
Rule and duty — ——— 16 
Signing judgment — — 2 0 
Filing warrant — — 0 4 
8 9 


Scire facizin GEORGE the third, c. To, Es. 
debt for an ad. Whereas H. S. lately in our court, 10 wit, in 
euinifrator. the term of St. Hilary in the 13th year of our 
reign, before Sir Fobn Eardley Wilmot, knt. and 

his companions, then our juſtices of the bench 

at Weſtminſter, by the conſideration of the 

fame court, recovered againſt N. C. late of, 

c. otherwiſe called, Sc. as well a certain 

debt of 200. as 63s. which in our ſaid court 

were adjudged to the ſaid H. for his damages 

which he had by occaſion of the detaining 

that debt whereof the ſaid N. is convicted, 

as by the record and proceedings thereof re- 

maininꝑ in our ſaid court manifeſtly appear- 

eth; Zet execution of the faid judgment ſtill 

remaineth to be made, and the ſaid . is 

dead, 


in the Court of Common Pleas. 


dead, as on the information of V. S. widow, 
adminiſtratrix of all the goods and chattels 
which were of the ſaid H. at the time of his 
death, we have been given to underſtand; 
and becauſe we are willing that thoſe things 
which in our ſaid court have been rightly 
ated ſhould be demanded by a due execu- 
tion, we command you, that by good and 
lawful men of your bailiwic you make known 
to the ſaid N. that he be before our juſtices at 
Weſtminſter on | the return] to ſhew if any 
thing he hath or knoweth to ſay for himſelf, 
why the ſaid . ought not to have execution 
againſt him, &c. ut antea, fol. 376. 
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iso wit, The ſheriff was commanded, Ear of aS8- 
[ut antea, fol. 377. ] yet execution ſtill re- re facias in 
maineth to be made, and the ſaid . is dead, 4% I an exe- 


as on the information of R. V. executor of * 


the teſtament of the ſaid . the king hath 
been informed; and becauſe, Sc. by good, 
Ge. make known to the laid B. [ut antea, 
fol. 377, 378.] And now here at this day 
came the ſaid R. by FJ. S. his attorney, and 
offered himſelf on the 4th day againſt the 


faid B. in the plea aforeſaid, and the laid B. 


being ſolemnly demanded came not; and the Nihil return a. 


ſheriff now returneth, that he hath nothing, 


Sc. nor is he found, Sc. And upon this profere. 


the ſaid R. bringeth here into court the letters 
teſtamentary of the ſaid V. by which it ſuf- 


, ficiently appeareth to the court here, that 


the ſaid R. is executor of the teſtament of 
the ſaid . and thereof hath the adminiſtra- 
tion, Sc. and he prayeth execution againſt 

25 the 
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9 
the ſaid B. of the debt and damages aforeſaid 
in form aforeſaid to be adjudged to him, &. 
Tulgment, It is therefore confidered that the ſaid R 
have execution againſt the ſaid B, of the 
debt and damages aforeſaid, by the default 

; of the ſaid B. &c. 

Eiitrs of a Sci w==—t0 wit, The ſheriff was commanded, 
re facias iz whereas N. G. lately in the court of our lord 
* 2 the king here, zo wil, in the term of St. Hi. 
ter, lary in the firſt year of his reign, before Sir 
Jobn Eardley Wilmot, kat. and his companions, 
then juſtices of our lord the king of the bench 
here, to wit, at Weſtminſter, by the conſide- 
ration of the ſame court, recovered again(t 
H. G. late of Southwark in the county of Sur. 
rey, dyer, 18 J. which to the ſaid R. in the 
R ſame court of our lord the king now here, 
were adjudged for his damages, which he had 
by occaſion of the not performing certain 
promiſes and undertakings made by the ſaid 
P. in his life-time to the taid R. whereof the 
ſaid P. was convicted, as by the record and 
proceedings thereof remaining in the ſame 
court of our lord the king now here, 10 wit, 
at Weſtminſter atoreſaid, manifeſtly appeareth; 
Net execution of the ſaid judgment ſtill re- 
maineth to be made, and the ſaid P. is dead, 
as on the information of the ſaid R. the king 
hath been informed; and becauſe, &c. that 
by good, Sc. he ſhould make known to 4. 
G. widow, adminiftratrix (n) of the goods and 


() Held upon argument of demurrer, that the call- 
ing defendant adminiſtrator in the declaration is a ſuff- 
cient averment of his being ſo, without ſetting out, that 
adminiſtration was committed to him. Barnes 159. 

4 | chattels 


in the Court of Common Pleas. 


chattels which were of the ſaid P. who died 
inteſtate, Sc. that ſhe be here at this day, 
jo wit, on the morrow of Ai Souls, to ſhew 
if any thing, Sc. why the ſaid R. ought not 
to have execution againſt her of the damages 
aforeſaid, of the goods and chattels which 
were of the ſaid P. at the time of his death, 
being in the hands of the ſaid H. to be ad- 
miniſtered, if ſhe hath fo much in her hands, 
according to the form of the ſaid recovery, 
if, Sc. And now here at this day came the 
faid R. by L. R. his attorney, and offered 


* himſelf on the 4th day againſt che ſaid A. in 


the plea aforeſaid, and ſhe being ſolemnly 


demanded came not; and the ſheriff now Nn Nikit, 


returneth that ſhe hath nothing, Sc. nor 
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is ſhe found, &c. Therefore, as before, the Alias ſci. fa. 


ſheriff was commanded, that by good, &c. 
he ſhould make known to the ſaid A. that 
ſhe ſhould be here at this day, % wit, on the 
[the return] to ſhew in form aforeſaid ; at 
which day came the ſaid R. by his {aid attor- 
ney; and hereupon the ſaid 4. on the 4th 
day of the plea being ſolemnly demanded 


came not; and the ſheriff, as before, re- Nun Nihil. 


turneth that ſhe hath nothing, Sc. nor is ſhe 


found, Sc. and upon this the ſaid R. ſaith 


that after the judgment aforeſaid rendered the 
ſaid P. died inteſtate, and that adminiſtration 


of the goods and chattels which were of the 


ſaid P. at the time of his death, after the 
death of the ſaid P. was committed to the 
laid 4. at Southwark aforeſaid; and the ſaid 
R. prayeth execution againſt the ſaid A. of 
tie damages aforeſaid, of the goods and 

chattels 


* 
1 
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chattels which were of the ſaid P. at the 
time of his death, being in the hands of the 
ſaid A. to be adminiſtered, if ſhe hath ſo 
much thereof in her hands. It is therefore 
conſidered that the ſaid R. have execution 
againſt the ſaid 4. of the damages aforeſaid, 
of the goods and chattels which were of the 
ſaid P. at the time of his death in the hands 
of the ſaid A. to be adminiſtered, if ſhe 
hath ſo much thereof in her hands, Sc. by 
the default of the ſaid A. 6c, 


London, to wit, The ſheriffs were com. 
manded, whereas R. F. [as before, to] Vet 


in debt againſt execution of the ſaid judgment ſtill remaineth 
note Fans to be made, and the ſaid T. is dead, as on 
"2 the information of the ſaid R. the king has 


turned. 


been informed; and becauſe, &c. that by 
good, &c. they make known to A. J. wi 
dow, and M. J. executors of the teſtament 
of the ſaid 7. that they be here at this day, 
to wit, from the day of Eaſter in 15 days to 
ſnew if any thing, Cc. why the ſaid R. 
ought not to have execution againſt them of 
the debt and damages aforeſaid, of the goods 
and chattels of the ſaid 7. J. at the time of 
his death, in their hands to be adminiſtered, 
according to the form of the ſaid recovery, if, 
&c. And now here at this day came the 
ſaid R. by W. E. his attorney; and the ſaid 
A. and M. on the fourth day of the plea being 
ſolemnly demanded came not; and the ſhe- 
rifts now return, that the ſaid A. and M. 
have nothing, Sc. nor are they found, Cc. 
Therefore, as before, the ſheriffs are com- 

| | manded, 
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manded, that by good, &c. they make 
known to the ſaid 4. and M. that they be 
here from the day of Eaſter in five weeks to 
ſhew in form atorefaid ; at which day here 
came as well the ſaid R. by his attorney 
aforeſaid, as the ſaid 4. and M. by F. K. 
their attorney; and the ſheriffs now return 
that they have nothing, Cc. nor are they 
found, Sc. us anlea. 


In caſe of the death of either party judg- 7/3;-:one Sci. 
ment muſt be revived by Scire facias. In fa, return'd 
caſe of the death of the defendant you mult Nihil in /upi- 
have a Scire feci or two Nibils return'd; but #9 
in caſe of the plaintiff's death one Nibil is 
ſufficient. 

In all actions in this court, if any plain- ze, :- 
tiff ſhall happen to die after any interlocu- plaintiff or de- 
tory judgment, and before final judgment, fendant dies 
the action ſhall not abate if ſuch action might Aterinterlocu- 
be originally maintained by the executors or * 3 5 
adminiſtrators of ſuch plaintiff; and if the, ends 
detendant die after interlocutory judgment, be received by 
and before final judgment, the action ſhall Scire facias. 
not abate, if ſuch action might be originally 
proſecuted againſt the executors or admini- 
ſtrators of ſuch defendant; and the plaintiff, 
or his executors or adminiſtrators ſhall have 
a Scire facias againſt the defendant, his exe- 
cutors or his adminiſtrators, to ſhew cauſe 
why damages in ſuch action ſhould not be 
aſſeſſed and recovered ; and if ſuch defen- 
dant, Sc. ſhall appear at the return of ſuch 
writ, and not alledge matter ſufficient to ar- 
reſt the final judgment, or (being returned 

Vor. I. Ce - warned, 
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warned, or upon two writs of Scire facias it 
be returned, that the defendant, &c. had no. 
thing, Sc.) ſhall make default, a writ of in- 
quiry ſhall be awarded, which being execu- 
ted and returned, final judgment ſhall be 
given. Stat. 8 9 W. 3. c. g. ſei. 6, 15. 


A Scire facias GEO RGE the third, Se. To the ſhe. 
where the riffs of London, grceung. Whereas G. KX. in 
plaintiff died Nis life-time, lately in our court, 79 it, in 
Go 927 eu the term of Eafter in the th year of our reign, 
ory jade mit, 4 we a ; ; O 
ard b:fore nal before Sir John Eardley Wilmot, knight, and 
judgment. his companions, then our juſtices of the 
bench at Weſtminſier, by our writ had im- 

pleaded M. G. late of London, widow, de- 

claring in the ſame plea againit her, that 

Recital of the whereas the ſaid A. | ſetting forth the whole 
interſocutory declaration to] and thereof he brought ſuir, 
Judt mut. gc. And it was proceeded in our ſame 
court in ſuch manner, that in the term of 

the holy Trinity in the 6th and 7th years of 

our reign, by the ſame court it was con- 

ſideted, that the aforeſaid G. ought to have 

recovered his damages againſt the ſaid M. 

occaſioned by not performing the promiſes 

and undertakings aforeſaid. But becauſe it 

was nat known what damages the ſaid G. 

had ſuſtained on occaſion of not performing 

the promiſes and undertakings aforeſaid; 

Aid award of therefore the ſheriffs of London were com- 
inquiry, manded, that by the oath of good and law- 
ful men of their bailiwic they ſhould dili- 

gently inquire, what damages the ſaid G. 

had ſuſtained, as well on occaſion of the not 
performing the promiſes and undertakings 

atore- 
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aforeſaid, as for his coſts and charges by 
him about his ſuit in that behalf laid out; 
and the inquiry which the ſheriffs ſhould 
thereof make, they ſhould make manifeſt to 
our juſtices at Weſtminſter aforeſaid, from the 


day of St. Michael in three weeks then next 


following, under the ſeal, &c. and the ſeals, 
&c, as by the record and proceſs thereof re- 
maining,in our ſame court, to wit, at West- 
minſter aforeſaid, may plainly appear. The 
inquiry nevertheleſs of the damages afore- 
ſaid yet remaineth to be made, and the afore- 
ſaid G. at London aforeſaid made his teſta- 
ment and laſt will in writing, and thereby 
conſtituted and appointed E. X. his wife ſole - 
executrix thereof; and afterwards, and after p,,,z,,1,;n. 
the judgment aforeſaid given at London afore- if, executris 
ſaid died, after whoſe death the ſaid G. proves bis 
proved the ſaid teſtament in due form of . 
law, and took the burthen of the execution 
of that teſtament upon her, as by the letters p, rt. 
teſtamentary thereof here in court by the 
ſaid E. produced to our juſtices ſufficiently 
appeareth ; and becauſe we will thoſe things 
which in our ſame court are rightly acted be 
duly carried into execution, we command g.; fa. 
you, that by good and lawful men of your | 
batliwic you make known to the ſaid M. 
that ſhe be before our juſtices at Meſtminſter 
on the morrow of St. Martin, to ſhew if 
ſhe hath, or knoweth any thing to ſay for 
herſelf, why the damiges aforeſaid by him 
the ſaid G. on occaſion of not performing 
the promiſes and undertakings aforeſaid, in 
the action aforeſaid ſuſtained, ſhould not be 

Cc 2 aſſeſſed 
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aſſeſſed and adjudged to the ſaid E. accord. 
ing to the form of the ſtatute in this caſe 
lately made and provided, if to her it {hall 
ſeem expedient; and have you there the 
names of them by whom you ſhall make it 
known to her, and this writ. Witneis Sir 
Jobn Eardley Wilmet, knight, at Weſtminſter, 
the 2oth day of Ober in the 7th year of 
our reign, 


If a Nibil be returned, according to the 
above ſtatute, an Alias ſcire facias mult iſſue; 
you muſt enter them verbatim in the protho- 
notary's remembrance roll, and give a rule. 


Entry of thh London, to wit, The ſheriffs were com- 
abrwve Scire manded, whereas K lately in the court 
facias. of our lord the now king, 10 wit, in Eaſter 


DAT term the 7th year of the reign of our ſaid lord 
ee the king, before Sir John Eardley Wilmot knt. 
and his companions, then juſtices of our ſaid 
lord the king of the bench here, 1 wit, at 
ll eſtminſter, by the writ of our ſaid lord th 
king, had impleaded M. C. late of London, 
widow, declaring in the ſame plea againſt 
her, that whereas | /etting forth the whole de- 
claration, as in the Sci. fa.] And it was pro- 
ceeded in the ſame court of our ſaid lord the 
king in ſuch manner, that in the term of the 
holy Trinity in the 6th and 7th years of 
the reign of our ſaid lord the king, by the 
ſame court it was conſidered, that the afore- 
ſaid G. ought to have recovered his damages 
againſt the ſaid 24. occaſioned by not per- 
forming the premiſes and undertakings oy 
laid + 
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ſaid: But becauſe its was not known what 
damages the ſaid G. had ſuſtained on occa- 
ſion of not performing the ſaid promiſes and 
undertakings, therefore the then ſheriffs were 
commanded, that by the oath of good and 
lawful men of their bailiwic they ſhould di- 
ligently inquire what damages the ſaid G. 
had ſuftained, as well on occafion of the nor 

erforming the promiſes and undertakings 
aforeſaid, as for his coſts and charges by him 
about his ſuit in that behalf laid out; and 


the inquiry which the ſheriffs ſhould thereof 


make, they ſhould make manifeſt to the ju- 
ſtices of our ſaid lord the king, 7o wit, at 
Weſiminfler aforeſaid, from the day of Saint 
Micbael in three weeks then next following, 
under the ſeal, &c. and the ſeals, c. as by 
the record, and proceſs thereof in the ſame 
court of our ſaid lord the king here, 7s 
wit, at Weſtminſter aforeſaid remaining, may 
plainly appear. The inquiry nevertheleſs of 
the damages aforeſaid yet remaineth to be 
made, and the ſaid G. at London aforeſaid 
made his teſtament and laſt will, and there- 
by conſtituted and appointed E. K. his wife 
ſole executrix thereof; and afterwards, and 
after the judgment aforeſaid given at London 
aforeſaid, died, after whole death the ſaid 
E. proved the ſaid teſtament in due form of 
law, and took the burden of the execution 
of that teſtament upon her, as by the letters 
teſtamentary thereof here, 4% wit, at li at- 
minſter atoreſaid, by the ſaid E. produced to 
the ſaid juttices of our ſaid lord the king ſuf- 
ficiently appeareth. And becauſe, Sc. chat 
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by good, Sc. the faid ſheriffs ſhould make 
known to the ſaid M. that he ſhould be 
here at this day, % wit, on the morrow of 
St. Martin, to ſhew if any thing, &c. why 
the damages aforeſaid, by him the ſaid G, 
on occaſion of not performing the promiſes 


and undertakings aforeſaid, in the action 


aforeſaid ſuſtained, ſhould not be aſlefied and 
adjudged to the faid E. according to the 
form of the ſtatute in this caſe lately made 
and provided, if, Sc. And now here at this 
day, to wit, on the morrow of St. Martin 
aforeſaid, cometh the aforeſaid E. by . J. 
her attorney, and hath offered herſelf the 
fourth day againſt the ſaid M. in the plea 
aforeſaid; and the ſaid M. being ſolemnly 
called cometh not; and the now ſheriffs do 
return, that ſhe hath nothing, &c. nor is to 
be found, c. Therefore, as before, the 
ſheriffs are commanded, that by good, &c, 
they make known to the ſaid M. that ſhe 
be here in eight days of St. Hilary, to ſhew 


in manner aforeſaid” 


London, to wit, Heretofore, as it ap- 

eareth in this ſame terzn, in the | 
roll it is thus contained, ſo wit, London, to 
wit, The ſheriffs were commanded | the laſt 
entry verbatim, and then go on.] At which 
day here cometh the fad” E. by W. J. her 
ſaid attorney, and hath offered herſelf the 
fourth day againſt the ſaid M. in the plea 
aforeſaid ; and the ſaid M. being ſolemnly 
called cometh nat; and the ſheriffs, as be- 


Return Nihil. fore, do return, that ſhe hath nothing, c. 


nor 
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nor is to be found. Sc. And hereupon the 

ſaid E. prayeth, that the damages aforeſaid, 

by him the ſaid C. on occaſion of not per- 

forming the promiſes and undertakings afore- 

ſaid, in the action aforeſaid ſuſtained, may 

be aſſeſſcd and adjudged unto her: There- Judgment that 

fore it is conſidered, that the damages afore- damages be 

aid, by him the ſaid G. on occaſion of not Me. 
rforming the promiſes and undertakings 

aforeſaid ſuſtained, be aſſeſſed and adjudged 

unto the faid Z. according to the form of 

the ſtatute in that caſe made and provided, 

by default; and becauſe it is ſtill unknown 

what damages the ſaid G. hath ſuſtained by 

reaſon of the premiſſes aforeſaid ; therefore, 

as before, the ſherifls are commanded, that 

by the oath of good and lawful men of their 

bailiwic, they dil:gently inquire what da- 

mages the ſaid G. hath ſuſtained, as well by 

reaſon of the ſaid premiſſes, as for his coſts 

and charges by him laid out about his ſuit in 

that behalf; and the inquiſition which they 

ſhall thereupon make, that they make mani- 

felt to the juſtices of the lord the king here, 

to wit, at Weſtminſter atorelaid, in eight days 

of the purification of the bleſſed Mary, un- 

der the ſeal, Cc. and the ſeals, Sc. At 

which day here cometh the ſaid E. by her Return of 

ſaid attorney, and the ſheriffs, 70 wit, Sir inguim. 

George Champion, Knight, and Robert Cater, 

| elq; now return here a certain inquiſition 

taken before them at Guildball in the pariſh 

of St. Lawrence Jet in the ward of Cheap 

of the ſame city, on the 4th day of February 

laſt paſt, by the oath of 12, &c. by which 

C-C 4 it 


Inquiry 


awarded, © 
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it is found, that the ſaid G. by reaſon of the 

remiſſes ſuſtained damages, beſides his coſts 

taid out by him about his ſuit in that behalf 

to 1057. and for his coſts and charges afore- 

Judgment ſaid to 275. 4d. Therefore it is conſidered, 

fend 17 Apr. that the ſaid E. as executrix aforeſaid; do re- 

737: cover againſt the ſaid M. the ſaid damages 

to 1061. 755. 44 found by the ſaid inquiſi- 

tion in manner aforeſaid ; and alfo 111. 2s, 

8 d. adjudged by the court here to the ſaid 

E. at her requeſt, for the increafe of the 

coſts and charges aforeſaid ; which ſaid da- 

mages amount in the whole ro 1177. 105, 

Mercy. And the ſaid M. in mercy, Sc. —— H. 11. 
G. 2. Ro. 341. 


Entry of Scire Middleſex, to wit, The ſheriff was com- 
facias againf manded, whereas J. H. of, Cc. and S. A, 
— : of, Sc. lately, that is to ſay, in Mic baelnas 
ote; the firſt j THe 

writ is made term in the 7th year of the reign of our ſove- 
out by the fila- reign lord the now king before Sir Jobn Eard- 
cer. ley Wilmot, knt. and his companions, then 
The fecond our ſaid lord the king's juſtices of the bench 
; at Weſtminſter, cume in their proper perſons, 
— and acknowledged, and each, & 15 by 
himſelf acknowledged, to owe to H. D. the 

ſum of 1107. which ſaid ſum of 1107. they 
the ſaid 7. and S. for themſelves and their 

heirs willed and granted, and each of them, 
for himſelf and his heirs, willed and granted 
to be made of their and each of ther land, 

and chattels, and to be levied to the uſe and 
behoof of the ſaid H. And whereas J. H. of, 
Ec. lately, that is to ſay, in the ſame Michael- 
mas term in the 9th year aforeſaid, in = 

al 


” 
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ſaid court of our ſaid lord the king, before 
Gir Jobn Eardley Wilmot, knt. and his com- 
panions, then our ſaid lord the king's juſtices 
of the bench at Veſtminſter, came in his 
proper perfon, and knowledged himſclf to 
owe to the ſaid . the ſum of 2201. 
which ſaid ſum o ol. the ſaid J. H. for 
himſelf and his heirs, willed and granted to 
be made of his lands and chattels, and to 
be levied to the uſe and behoof of the ſaid 
H. under this condition, that if judgment 
ſhould happen to be given for the ſaid H. 
againſt the ſaid 7. H. in the fame court, in 
a certain plea of debt upon demand, for 124ʃ. 
roſecuted in the ſame court by the ſaid H. 
againſt the ſaid J. H. that then the ſaid F. 
H. would ſatisfy the ſaid H. his ſaid debt 
and damages on occaſion of detaining the 
ſaid debt to be adjudged to the ſaid H. 
againſt the ſaid J. H. in the fame court in 


the plea aforeſaid, or fender his body on 


or 
that occaſion to the Priſon of our ſaid lord 
the king of the Fleet; and although the ſaid 
H. afterwards, that is to ſay, in the ſame 
Michaelmas term in the ſaid 7th year of the 
reign of our faid lord the king, in the fame 
court, before the ſaid Sir John Eardley Wil- 
mot, knt. and his companions, then our ſaid 
lord the king's juſtices of the bench afore- 
faid, by the judgment and conſideration of 
the ſame court, recovered againſt the ſaid J. 
H. as well his faid debt of 1247. as 161. 10s. 
which were adjudged to the ſaid H. in the 
lame court for his damages, which he had 


on occaſion of detaining that debt, whereot 
the 
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the (aid J. H. is convicted, as by the record 


and proceedings thereof now remaining in 


the ſame court at Weſtminſter aforeſaid is ma. 
nifeſtly apparent. Neyertheleſs the ſaid 7, 


H. hath not yet ſatisfie the ſaid H. for his 
debt and damages afſſſaid, nor rendered 
his body on that occalMn to the ſaid priſon 
of the Flze!, according to the form of the 
ſaid recognizance, as our ſaid lord the kin 
has received information from the ſaid H. 


And becauſe, Sc. that by good, Sc. he 


ſhould make known to the ſaid J. H. J. H. 


and S. that they be here at this day, that is 
to ſay, on the morrow of the holy Trinity, 
to ſhew if any thing, &c. that is to ſay, the 
ſaid J. H. why the ſaid 1107. by him in 
form acknowledged ſhould not be made of 
his lands and chattels; and the ſaid S. why 
the ſaid 110/. by him in form aforeſaid ac- 
knowledged ſhould not be made of his lands 
and chattels; and the ſaid J. H. why the 
ſaid 2207. by him in form aforeſaid acknow- 
ledged ſhould not be made of his lands and 
chattels, and levied to the uſe and behoof of 
the ſaid H. according to the form of the ſaid 
recognizance, it, Sc. And now at this day 
the ſaid H. cometh here by L. R. his attor- 
ney, and offered himſelf on the fourth day 
againſt the ſaid J. H. S. and J. H. in the plea 
atoreſaid ; and they, though ſolemnly called, 
came not; and the ſheriff now returneth, 
that the ſaid J. H. F. and F. H. have not, 
nor hath any one of them any thing, &c. 
nor are they, nor is any of them found, &c. 


Aliasawarded. Therefore, as before, the ſheriff was com- 


manded, 
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manded, that by good, Sc. he ſhould make 
known to the ſaid J. H. S. and J. H. that 
they be here from the day of the holy Tri- 
ily in three weeks, to ſhew in form afore- 
ſaid; at which day the ſaid H. cometh here 
by his attorney aforeſaid, and offered himſelf 
on the fourth day againſt the ſaid 7. H. S. 
and F. H. in the plea aforeſaid, and they, 
though ſulemnly called, come not; and the 
ſheriff, as before, now returneth, that the 
ſaid J. II. S. and J. H. have not, nor hath 
any one of them any thing, Sc. nor are 
they, nor is any one of them found, &c. 
And thereupon the ſaid H. prayeth execution 
againſt the ſaid FJ. H. S. and J. H. to wit, 
againſt the ſaid J. H. of the ſaid 1104. by 
him in form aforeſaid acknowledged, and 
apainſt the ſaid S. of the ſaid 11010. by him 
in form aforeſaid acknowledged, and againſt 
the ſaid F. H. of the ſaid 220/. by him in 
form aforeſaid acknowledged, according to 
the form of the recognizance, to be adjudged 
to him, &c. Therefore it is conſidered, Judgment. 
that the ſaid H. have execution againſt the 
laid 7. H. S. and J. H. that is to ſay, againſt 
the ſaid F. H. of the ſaid 1101. by him in 
torm aforeſaid acknowledged ; and againſt 
the ſaid S. of the ſaid 1101. by him in form 
| aforeſaid acknowledged ; and againſt the ſaid 


©-. © .- as Go 
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J. H. of the ſaid 2201, by him in form 
aforeſaid acknowledged, by defaulr, &c. 

GEORGE, Sc. To the ſheriff of Mid. Sci. fa. againf 
dleſex, greeting. Whereas S. N. of the city _ 2 
of Coventry in the county of the ſame city, 2 + 

cordwainer, and J. S. of the ſame city in nizance taken 
a the b:fore a com- 
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miſfizer, de- the county of the ſame city, farrier, here. 
Jendant in per tofore, jo wit, on the fourth day of Aſay in 
for, the year, Sc. before S. W. eſq; one 
of the commiſſioners by our juſtices at i. 

Stat. 4 W. & minſter appointed, according to the form of 
M.c.4 the ſtatute in this cafe lately made and pro. 
_ vided, became bail, and each of them be. 

came bail for J. F. in the ſum of 30 J. Ang 

whereas the ſaid J. F. on the ſame th day 

of May in the ——— year of, Sc. aforeſaid, 

before the fame commiſſioner acknowledged, 

that he owed to B. C. the ſum of 1c0! 

Which ſaid ſum of 50 J. the ſaid S. and ). 
acknowledged, and cach of them acknoy- 

ledged to be made of their, and each of 

their lands and chattels; and which ſaid ſum 

of 100 l. the ſaid J. S. acknowledged to be 

made of his lands and chattels, and levied 

to the uſe and behoof of the ſaid B. upon 

this condition, that the {aid J. F. ſhould ap- 

pear in our court before our juſtices et V. 

minſter, at the ſuit of the ſaid B. in a certain 

plea of treſpaſs and 1 to the damage of 

30 1. And if ia our fame court judgment 

ſhould happen to be given in the ſame plea 

for the ſaid B. againſt the ſaid J. F. then the 

faid J. F. ſhould ſatisfy all the damages which 

thould be adjudged to the ſaid B. in our ſame 

court in the plea aforeſaid, or render his 

body on that occaſion to the priſon of the 

Fleet, as by the record -and proceedings 

10 thereof remaining in our ſame court mani- 
Inj tcitly appeareth. And although the ſaid B. 
Ul in the term of Eaſter in the year of, 
I; Sc. before Sir ——, knight, and his com- 
"4 | panions, 
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panions, our juſtices of the bench at Meſt- 
nin/tzr, by the conſideration of the ſame 
court recovered againſt the ſaid J. F. 191. 
which in our ſame court were adjudged to 
the ſaid B. for his damages which he had by 
occaſion of the ſaid treſpais and aſſault where- 
of the ſaid F. F. is convicted, as by the re- 


cord and proceedings thereof in our ſame 


court alſo remaining manifeſtly appeareth; 
Jet the ſaid F. F. hath not ſatisfied the ſaid 
damages to the ſaid B. nor rendered his body 
on that occaſion to the ſaid priſon of the 
Flet, according to the form of the ſaid re- 
cognizance, as from the information of the 
ſaid B. we have been given to underſtand. 
And becauſe we will that thoſe things which 
in our {aid court are rightly ated and ac- 
knowledged, be brought to a due execution, 
we command you, that by good and lawful 
men of your bailiwic you make known to 
the {aid S. J. S. and . F. that they be before 
our jultices at Meſiminſter on [the return] to 
ſhew if any thing they have, or know to ſay 
for thernſelves, 1 Wit, to the ſaid S. why the 
lad gol. by him in form aforeſaid acknow- 
edged ought not to be made of his lands 
and chattels; to the ſaid J. S. why the ſaid 
504. by him in form aforeſaid acknowledged 
ſhould not be made of his lands and chatrels; 


and to the ſaid J. T. why the ſaid 1007. by 


him in form aforeſaid acknowledged ſhould 
nor be made of his lands and chattels, and 
be levied to the uſe and behoof of the ſaid B. 
according to the form of the ſaid recogni- 
zance, if it ſhall ſcem expedient to him; and 

3 have 
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have there the names of them by whom you 
| ſhall make known to them, and this writ, 
Witnels, &c. 
Intrat. Scire Cambridge, to «it, The ſheriff was com. 
_ & 1quir". m2nded, that of the goods and chattels which 
4 440, fe, were of Henry Cronnodll, eſq; deceaſed, | 

ta. in debt for were of Henry Cromwell, eſq; deceaſed, ately 
executors a» C lied Henry Cromwe'l of Wicken in the county 
gainſt an er- of Cambridge, eſq; in the hands of Elizabeth 
280 Cromwe!] late of Spunny in the county afore- 
ſaid, widow, executrix of the teſtament of 

the ſaid Henry to be adininiſtered, being in 

his bailiwic, he ſhould cauie to be made as 

well a certain debt of 200/, which Chriſte 

pher Wynne, eſq; and Sarab his wife, Thomas 

Percival, gentleman, and Mary his wite, and 

Thomas Balls, gentleman, which ſaid Sarah, 

Mary, and Thomas Balls, were executors of 

the teſtament of George Bells, gentleman, de. 

ceaſed, in the court of our lord Charles the 

ſecond, late king of England, before the 

juſt ices of the ſaid late king at Weſtminſter, 

recovered againſt the ſaid Elizabeth, as 405, 

which in the ſame court of the ſaid late king 

were adjudged to the ſame Chriſtopher and 

De bcnistella- Sarab, Thomas and Mary, and Thomas, for 
toris n Kc. their damages which they had by occaſion of 
the detaining that debt, to be levied of the 

ſame goods and chattels, if the ſaid Eliza- 

beth had ſo much thereof in her hands to be 

Sinon &. adminiſtered ; and if ſhe had not, then the 
Demna ce faid damages to be levied of the proper goods 
bonis proprits. and chattels of the ſaid Elizabeth; and that 
he ſhould have that money here from the day 

of the holy Trinity in three weeks, to render 

to the ſaid Chrit:pher and Sarah, Thomas and 

Mary, 
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Mary, and Thomas, for the debt and da- 

mages aforeſaid, whereof the ſaid Elizabeth 

is convicted. And now here at this day 

came the ſaid Chriſtopher and Sareh, Thomas 

and Mary, and Thomas, by Richard Puplet 

their attorney; and the ſheriff now return- Return. 
eth, that he, by virtue of the ſaid writ to 

him directed, had cauſed the ſaid 408, being Damages levi. 
the damages aforeſaid, to be made of the . de bonis 
proper goods and chattels of the ſaid Eliza- P'OPÞis. 
beth, which ſaid 40s. he hath here at this 

day to render to the ſaid Chriſtopher and “a- 

rab, Thomas and Mary, and Thomas, for the 

damages aforeſaid ; and the ſaid ſheriff fur- 

ther returneth to the juſtices here, that there Nulla bona 
are no goods or chattels in his bailiwic which teſtatoris. 
were of the ſaid Henry, in the hands of the 

laid Elizabeth to be adminiſtered, whereof 

he could cauſe to. be made the ſaid debt and 

damages, or any part thereof ; and becauſe 

the ſaid return is conceived to be made in de- 

lay of the execution of the ſaid judgment as 

to the debt aforeſaid; and it is teitified in Devaſtavit 
the ſame court of the king here, on the be-. 
half of the ſaid Chriſtopher and Sarah, Tho- 

mas and Mary, and Thomas, that the ſaid 
Elizabeth hath ſold, eloined, waſted, con- 

verted and diſpoſed to her own proper uſe di- 

vers goods and chattels which were of the 

ſaid Henry at the time of his death, and 

have come to the hands of the ſaid Elizabeth 

to be adminiſtered, to the value of the debt 

aforeſaid, to the intent that execution of the 

laid debr might not be thereof made; and 

our ſaid lord the king being unwilling that 

thoſe 
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_ thoſe things, which in the fame court of 
the faid late king were rightly acted and ad- 
judged, ſhould be rendered void by art or 
Fieri facias deceit ; therefore the ſheriff is commanded, 
pro debito that of the goods and chattels which were of 
au the ſaid Henry at the time of his death in the 
hands of the ſaid E/izabeth to be admini: 
ſtered, being in his baĩiliwic, he ſhould cauſe 
to be made the ſaid debt, if it may be there- 
of levied, and have the money thereof le. 
vied here, on [the return] to render to the 
ſaid Chriſtopher and Sarah, Thamas and Mary, 
gi debi· um le. and Thomas, for the debt aforeſaid; and if 
vari non poſſit the ſaid debt cannot be levied in form afore- 
tunc 6 couſlat ſaid, then if it can appear to the ſame ſheriff 
r inquiſition on that behalf to be taken, 
onem quod 
def. dera. upon the oath of good and lawful men of his 
bailiwic, or by any other method whereby 
he may be the better certified thereof, that 
the ſaid Elizabeth hath fold, eloined, waſted 
or converted, and diſpoſed to her own uſe, 
goods and chattels which were of the ſaid 
Henry at the time of his death, and have 
| come to the hands of the ſaid Elizabeth to be 
Sci, fa. adminiftered, then by good, Sc. he ſhould 
make known to the ſaid Elizabeth, that the 
be here at the time aforeſaid, to ſhew, it, 
Sc. why the ſaid Chriſtopher and Sarab, Tho- 
mas and Mary, and Themas, ought not to have 
execution againſt her of the debt aforeſaid, 
to be levicd of the proper goods and chattels 
Clift's Ertr. of the ſaid Elizabeth, according to the form 
602. of the ſaid recovery, if, &c. 
Like notice mult be given of executing a 
Scise fieri & irqur, as is given of trial, or of 
EXECUTING 
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Middleſex, I T was commanded to the ſhe- Declaration on 
to wit. riff, Whereas V F. eſq; in the « Scire facias 
court of our ſovereign lord George the third, % i- 


king of Great Britain, &c. to wit, in Eaſter 
term in the ſeventh year of our reign, be- 


ment reeoVere 
ed againſt the 
defendant and 


fore Sir Jobn Eardley Wilmot, knight, and % wife (face 
his companions, our juſtices of the bench at 4:c-2/ca) exe- 


Weſtminſter, by the conſideration of the ſaid“ *. 


court had recovered againſt C. M. late of 
Weſtminſter in the county of Middleſex, eſq; 
and the lady E. M. his wife, executrix of the 
teſtament and laſt will of C. lord M. her late 
huſband, deceaſed, lately called C. lord M. 
as well a certain debt of 3917. as 304. which 
in the ſaid court of the ſaid king were ad- 
judged to the ſaid . for his damages by 
occaſion of the detaining that debt to be le- 
vied of the goods and chattels which were 
of the ſaid C. lord M. at the time of his 
death in the hands of the ſaid C. M. and lady 
E. M. to be adminiſtered, if they had ſo 
much in their hands; and if they had not, 
then the damages aforeſaid to be levied of 
the proper goods and chattels of the ſaid C. 


M. and lady E. M. whercof they were con- 


victed, as by the records and proceedings 
Vor. I. D d there- 
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thereupon in the court of our lord the pre. 

ſent king now here remaining manifeſtly ap. 

areth; yet execution of the ſaid judgment 

Death of the ſtill remaineth to be done, and the ſaid lady 
*. E. M. is dead, as the king hath heard from 
Defendant ad. the information of the ſaid V. And becauſe, 
minifirator of c. by good, Cc. he ſhould make known 
eats to the aforeſaid C. A. adminiſtrator of the 
de bonis non, goods and chattels which were of the ſaid 
&c. of ber lady E. M. and adminiſtrator, with the will 
tefator. of the ſaid C. lord M. annexed, of the goods 
| and chattels which were of the ſaid C. lord 
M. at the time of his death, unadminiſtered 

by the ſaid lady E. M. that ſhe ſhould be 

here at this day, /o wit, on the octave of the 
Purification of the bleſſed Mary, to ſhew if 

any thing, Cc. why the ſaid V. ought not 

to have execution againſt him of the debt 

and damages aforeſaid, of the goods and 

chattels which were of the ſaid C. lord M. 

at the time of his death, being in the hands 

of the ſaid C. M. to be adminiſtered, accord- 

ing to the form of the recovery aforeſaid, 

if, &c. And now here at this day comes as 

well the ſaid /. by F. P. his attorney, as the 

ſaid C. M. ſummoned, Sc. by J. S. his at- 

torney; and the fheriff, to wit, J. R. eſqʒ 

and 7. C. eſq; now return, that he, by vir- 

tue of the ſaid writ to him directed by R. 

II. and S. W. good, &c. had made known 

to the ſaid C. M. that he ſhould be here at 

this day to ſhew in form aforeſaid, Sc. And 

upon this the ſaid V. prayeth execution to 

be adjudged to him againſt the ſaid C. M. of 

| the 
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the debt and damages aforeſaid, to be levi- 
ed of the goods and chattels which were of 
the ſaid C. lord M. at the time of his death 
not adminiſtered by the ſaid lady E. M. in 


the hands of the ſaid C. . 

„ And the ſaid C. M. by J. S. his attorney Plea. 

n cometh and ſaith, that the ſaid V. ought not Ne o/ers rome 
c to have his execution againſt him of the debt #9 U. 

4 and damages aforeſaid, of the goods and | 


chattels which were of the ſaid C. lord M. 
at the time of his death, becauſe he ſaith no 
goods or chattels which were of the ſaid C. , 
lord M. at the time of his d-ath not admi- 
niſtered by the ſaid lady E. M. at th: time 
of the death of the ſaid E. or at any time af- 
terwards, have come to the hands of the ſaid 
C. M. to be adininiſtered; and that he the 
ſaid C. M. hath not, nor on the day of ſuing 
forth the ſaid writ, nor at any time after- 
wards, had any goods or chattels which were 
of the ſaid C. lord M. at the time of his 
death in the hands of him the ſaid C. M. to 
be adminiſtered, whereof he could have ſa- 
tisfied the ſaid . of the debt and damages 
aforeſaid, or any parcel thereot : And this 
he is ready to verify: Wherefore he prayeth 
judgment, if the ſaid V. ought to have his 
execution againſt him of the debt and da- 
mages aforeſaid of the goods and chattels 
which were of the ſaid C. lord M. at the 
time of his death. 

And the ſaid /. ſaith, that he by any Reglicarier. 
thing before alledged ought not to be barred H come: to 
from having his execution againſt the ſaid bnd. 

C. M. for the debt and damages atorcſaid, 
D d 2 of 
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of the goods and chattels which were of the 
ſaid C. lord M. at the time of his death, be. 

cauſe, he ſaith, that the ſaid writ of the 
ſaid . was ſued forth on the 24th day of 
January in the year of his preſent ma- 
jeſty's reign; and that the ſaid C. M. on the 
ſaid day of ſuing forth the ſaid writ had di- 
verſe goods and chattels which were of the 
ſaid C. lord M. at the time of his death in 
the hands of the ſaid C. M. to be adminiſter- 
ed, to the value of the debt and dama 
aforeſaid, wherewith he could have ſatisfied 
the ſaid V. for the debt and damages afore- 
faid, to wit, at Weſtminſter aforeſaid; and 
this he prayeth may be inquired of by the 
county. 


p_— 


In the Common Pleas. 


Michaelmas ———— George the 
third. 


Decharatim London, IT was commanded to the ſhe- 
on @ Sci. 72 to wit, 1 riffs, Whereas M. G. widow, 
N 2 and N. V. lately in the court of our lord the 
d preſent king here, before the juſtices of our 
ogainſt an ex- lord the prefent king of the bench here, 
acntria. to wit, at Weſtminſter, by the judgment of 
the ſaid court had recovered againſt K. M. 

late of London, widow, executrix of the te- 

ſtament and laſt will of H. M. late of Lon- 

don, eſq; her late huſband deceaſed, 1480). 

for their damages which they had ſuſtained, 

as well by occaſion of the not performing 

certain promiſes and undertakings made by 

2 the 
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the ſaid H. in his life-time to the ſaid M. 
and N. in London, to wit, in the pariſh of 
St. Mary Le Bew in the ward of Cbeap, as 
for their coſts and charges by them the ſaid 
M. and V. about their ſuit in that behalf 
expended, adjudged to the ſaid M. and N. 
by the ſaid court of our ſaid lord the king, 
before the juſtices of our ſaid lord the king 
| Weſtminſter, to be levied of the goods and 

. Is which were of the ſaid H. at the time 
of his death, which after the giving the ſaid 
judgment ſhould come to the hands of the 
faid K. to be adminiſtered, whereof ſhe was 
convicied, as By the record and proceedings 
thereupon remaining in the ſaid court of our 
ſaid lord the king before the juſtices of our 
ſaid lord the king here, to wit, at Weſtmin- 
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fter aforeſaid manifeſtly appeareth. And Suggeſtion of 
. «bereas, after the ſaid judgment was given, Mets fince 
diverſe goods and chattels which were of the 7 defen- 


laid H. at the time of his death, to the va- 
lue of the damages atoreſaid and above, 
have come to the hands of the ſaid X. to be 
adminiſtered, out of which ſhe could have 
ſatisfied the ſaid M. and H. or their damages 
aforeſaid, as the king has been given to un- 
derſtand by the information of the ſaid M. 
and M. And becaule, Sc. that by good, 
Sc. they ſhould give notice to the aforeſaid 
K. that ſhe might be here at this day, 70 wit, 
on the morrow of St. Martin, to ſhew if 
any thing, Sc. why the ſaid M and N. ought 
not to have execution againſt her of the da- 
mages afore{aid of the goods and chattels 
Which were of the ſaid H. at the time of his 

Dd 3 dcath, 
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death, which after the ſaid judgment was 
given have come to the hands of the ſaid . 
to be adminiſtered, according to the form 
and effect of the recovery, it, Fc. And 
now. here at this day came as well the ſaid 
M. and N. by J. H. their attorney, as the 
ſaid K. by J. S. her attorney; and the faid 
M. and N. offered themſelves on the fourth 
day againſt the ſaid X. of the plea atorelaid; 
and the ſheriffs now returned, that by 7. NM. 
and R. R. good, Sc. they had given notice 
to the ſaid K. M. to be here at this day, to 
ſhew, Sc. and upon this the ſaid M. and 
N. pray execution againſt the ſaid X. of the 
damages aforeſaid, of the goods and chat- 
tels which were of the ſaid H. at the time of 
his death, which after the ſaid judgment 
was given have come to the hands of the 
ſaid K. to be adminiſtered, to be adjudged 
to them, c. Upon which the ſaid X. ſaith, 
that after the ſaid judgment was given, no 
goods or chattels which were of the ſaid H. 
at the time of his death, have come to the 
hands of the ſaid K. to be. adminiſtered, 


whereof the could have fatisfied the ſaid M. 


and N. of their damages aforeſaid, or of any 
parcel thercot ; and of this ſhe putteth her- 
ſelf upon the country; and the ſaid A. and 
H. likewiſe : Therefore the ſheriffs are com- 
manded, that they cauſe to come here 
twelve, &c. By whom, Sc. And who 
neither, c. To recognize, Sc. Becaule 
as well, Se. | 

You enter the writ of Sire facias and Al:- 


87, if any, on the prothonotary's remem- 
| brance 
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brance roll, and give a rule thereon for the 


defendant to appear. 

The plaintiff on motion in the treaſury No aß on 
may quaſh his own Scire facias without pay- Sci. fa. till 
ing coits, though the defendant has appear- Pe. 
ed; for the practice of this court is, that no 
coſts ſhall be paid on proceedings by Scire 


facias till a declaration be delivered, and the 


defendant has pleaded, 

In a Scere facias to revive a judgment it is Term of the 
not neceſſary to inſert the particular term in judgment net 
which the judgment was given. Barnes 43 l. an. 

At common law, if after judgment the 
plaintiff ſued not execution within the year, 
he had no remedy, but by an action on the 
judgment; but a Scire facias in perſonal ac- 
tions is given by the ſtature of Weſtminſter 2. 

c. 45. 2 Inſt. 469, 470, vide Salk. 600. 

It there be a Ceſſet executio for a year, the Where no Sci. 
plaintiff may within the next year take out fa. / a Ceſſet 
execution without a Scire factas. ereent. 

If the plaintiff be delayed from taking out Scire facias 
execution within the year and a day by an t %& ſued 
injunction out of Chancery, he cannot after 3 3 
the injunction diſſolved take out execution WS 4 by 
without reviving the judgment by Scire fa- 
cas; but it will be no breach of the injunc- 
tion to take out execution within the year, 
ſo as it be not executed, which will fave the 
trouble of bringing a Scire factas, by conti- 
nuing the execution on the roll by Vic“ non 
iu breve. 6 Mod. 288. But ſee Rep. and 
Caſ. of Pra. C. P. 82. & Prat. Reg. C. P. 

77. Both which ſeem contra, 
Dd 4 Exe- 


ns 


| 
| 
| 
| 
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Defendant 
charged in 
exticution 4 
years after 
Judgmnt 


without Sci. 
- fa.” 


On death of 
defendant. 
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Execution by default was awarded on 2 
Srire factas upon a judgment in debt, and 
the defendant four years afterwards being in 
the +l-et tor another cauſe was brought into 
court by Habeas corpus, where he admitting 
hiniſelf to be the lame perſon was commit- 
ted in execution moraturus quouſque— Nota 
poſt annum & diem al ſque novo Scire facing, 
Dy. 2 4. pl. 47. 

If a man recovers debt or damages by judg- 
ment, and the defendant dies, no execution 
lies againſt his executor without a Scire facias, 


Or of flaintiff If a man has judgment for debt or da- 


Sci. fa. mu/? 
1//ut. 


But mt on 
death cf one 
ere there 
are many 
p/aintiffs or 
defendants, 


Into what 
count) Sci. fa. 
on a judgment 


muſt iſſue, 


mages, and dies before execution, his exe- 
cutor ſhall not have execution, though it be 
within the year, without a Scire facias. 

Vide antea fol. Dea:h of either par- 
ty after interlocutory judgment, and betore 
final judgment. 

If there be two plaintiffs in a perſonal ac- 
tion, and one of them dies, that ſhall not 
put the other to a Scire facias; ſo if one of 
the detendants die. Moor 367. pl. 503. Ney 


150. 5 Mod. 239. 7 Med. 68. Bur a ſug- 
geſtion of the death muſt be made on record, 


Salk. 319. 

On a judgment wherein the action was laid 
in Cumberland a Scire was brought in Weſt- 
morcland, and judgment was had thereon ; 
but that judgment was reverſed on error in 
rhe Exchequer chamber, for a Scire facias 
muſt be brought in the ſame county where 
the firſt act ion was laid. Hob. 4. Cre. Car. 
228, & viae Tel. 218. S. C. for the diverſi- 


ty 


eee Site OS 
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between a Sci e facias on a judgment, and 
an action of debt on a judgment, 


If a recognizance of bail be taken before Ito what 
a judge at his chambers in London, and en- county on @ 
tered on record as taken in London, it wag "ances 


reſolved by all the prothonotaries, that the 
Scire facias ſhould be directed to the ſheriffs 


of London, and not to the ſheriff of Midale- 


ſex, Bro. Abr. fol. 66, b. pl. 85. though the 
recognizance is not a pertect record *cill it be 
entered upon the roll; yet when it is enter- 
ed, it is a record from the firſt acknowledg- 
ment, and binds perſons an lands from 
that time; for it is the acknowledgment be- 
fore the judge that gives it the force of a re- 
cord, though the inrolment be neceſſary for 
the teſtification and perpetuity of it. Hob. 
195, But in the calc of Andrews and Har- 
borne the prothonotaries ceraficd, that upon 
ſuch recognizance the Scire facias might be 
brought in Midaleſex, or in Londen; and 
that it uſed to be brought either in London or 
Middleſex. Roll. Abr. *g1, Al. 12, So 
where bail taken by commiſſioners in the 
county of York, a Scire facias lies againſt 
them either in the county of York or Middlte 
ſex, 2 Lutw. 1287. Vide Salk. 564, 600, 


659. 
Leave to amend Sci. fa. againſt bail, 
ſometimes refuſed, where advantage of ſur- 


rendering principal would thereby be loſt, 
Barnes 26, 27. 


Outlawry. 
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| Outlawry. 


N the following actions, viz. Treſpaſs, af- 
ſault, caſ-, covenant, account, debt, de- 
tinuc and replevin, you may procecd to out- 
law a man who is not eaſily to be arreſted, 
and hath not ſufficient eſtate in the county 
whereby he may be ſummoned, Sc. 
Deft. fooner If the action be laid in London, the de- 
extlawed fendant will be ſooner outlawed than in an- 
London than — 
i another other county, in regard that between the teſte 
county. and return of the exigent there muſt be five 
county days, which are held every month, 
and the Huſtings in London, which anſwer 
the county days, are held every fortnight. 
Of ebe Pre. You cannot outlaw a man on proceſs with 
cipe for che Acetiamss, and if your original be only a 
erigirel. Clauſum fregit, the defendant may reverſe 
the outlawry without bail, and therefore the 
beit way is to make out a Pr ecrpe for a ſpe- 
cial original, which is in this form, accord- 
ing to the nature of the action, 


A Przcipe fir London, If T. J. ſhall make, c. then 
@ ſprict wi- put, Sc. C. V. late of New Bond ſireet in 
9 the county of Middliſex, upholſter, that he 
ſumptt for be before our juſtices at Weſtminſter, on the 
the barges of Morrow of the Purification of the bleſſed 
c funcral, Mary, to ſhew wherefore whereas the ſaid 
C. on the 1oth day of Auguſt in the year of 

our Lord 1766, at London, to tit, in the 

pariſh of St. Mary le Bet in the ward of 

Cheap, was indebtied to the ſaid T. in 609. 

awful monty of Great Britain, as well for 

work, 
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work, labour and care of the ſaid T. about 
the funeral of one R. F. deceaſed, by the 
ſaid T. before that time, at the ſpecial in- 
ſtance and requeſt of the ſaid C. done and 

formed, as for diverſe materials and ne- 
ceſſary things, by the ſaid T. at the like ſpe- 
cial inſtance and requeſt of the ſaid C. at the 
coſts and charges of the ſaid T. on that oc- 
caſion found and provided; and by the ſaid 
7. in and about that funeral uſed and expend- 
ed; and being ſo indebted the ſaid C. in con- 
ſideration thereof afterwards, to wit, on the 
ſame day and year at London aforeſaid, in 
the pariſh and ward aforeſaid, undertook, 
and then and there faithfully promiſed the 
ſaid T. that he the ſaid C. would well and 
truly pay to the ſaid 7. the ſaid 60/. when 
he ſhould be thereunto afterwards required. 


And alſo whereas the ſaid C. afterwards, 10 
wit, on the day and year aboveſaid, at Lon- — — og 


don aforeſaid, in the pariſh and ward afore- 
ſaid, in conſideration that the ſaid T. at the 
like ſpecial inſtance and requeſt of the ſaid 
C. had before that time done and performed 
other work and labour in and about the fu- 
neral of one R. F. deceaſed, and at the like 
ſpecial inſtance and requeſt of the ſaid C. had 
found and provided at the coſts and charges 
of him the ſaid 7. diverſe materials and ne- 
ceſſary things on that occaſion, and had ex- 
pended and uſed the ſaid materials and ne- 
ceſſary things laſt mentioned in and about the 
laſt mentioned funeral, undertook, and then 
and there faithfully promiſed the ſaid T. that 
he the ſaid C. would, when he ſhould be 
thereunto 


WRIT" — 
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Breach, 


thereunto required, well and truly pay and 
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content to the ſail J. not only all ſuch ſums 
of money as the ſaid T. reaſonably deſerved 


to have for his ſaid work and labour laſt 


above mentioned, bur alſo all ſuch ſums of 


money as the ſaid materials and neceſſary 
things laſt mentioned at the time of the find. 


ing and providing thereof, as aforeſaid, were 


reaſonably worth ; and the fad T. averreth, 


that he reaſonably deſerved to have for his 


laſt mentioned work and labour 20. of like 
lawful money ; and that the materials and 


neceſſary things laſt mentioned were at the 
time of the finding and providing thereof, 
as aforeſaid, reaſonably worth 40 J. of like 
lawful money, to wit, at London aforeſaid, 


in the pariſh and ward aforeſaid, of which 


afterwards, that is to ſay, on the ſame day 


and year aforeſaid, the ſaid C. there had no- 
_ rice: Nevertheleſs the ſaid C. no ways regard- 


ing bis ſaid promiſes and undertakings made 
in form aforeſaid, but contriving and fraudu- 


lently intending craftily and ſubtilly to de- 


ceive and defraud the ſaid T. in this behalf, 
has not paid to the ſaid 7. the ſaid ſeveral 
ſums of money, or any part thereof, nur any 
ways contented him tor the ſame (although 
the ſaid C. afterwards, to wit, on the 12th 
day of /aguſt in the year aforeſaid, at Lon- 
don aforeſaid, in the pariſh and ward afore- 
ſaid, was thereunto requeſted by the ſaid 
T.) But he hath hitherto refuſed, and 
ſtill doth refuſe to pay the fame to the ſaid 
T. to the damage of the ſaid T. of 6cl. as 
he ſauh, - | Returaabie, Oc. 

You 
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You carry this Præcipe to the curſitor of 
the county, who will thereupon make out an 
original: If the Præcipe be carried to the 
curſitor before the eſſoin-day of a term, he 
will make the original returnable on any re- 
turn of the precedent term. You may re- Of 7eturnizg 
turn the original of courſe thus : . the original. 
John Doe, 
Pledges of recen 
Richard Noe. 
The within named C. V. hath nothing 
in our bailiwic by which he can be 
attached [orꝰ ſummoned, ] 


J. B. eſq; 
and he, 
V. V. eq; 


You mult carry the original thus returned Of making ear 
to the filacer of the county, who will make % Capias, 
out a Capias, Alias and Pluries all together, e 
if the original will bear it, each of which | 
writs muſt have 15 days between the teſte 
and return. After the Capias, Alias and 
Pluries are ſealed, you may return them ſeve- 
rally, after this manner : | 

The within named C. V. is not found of returning 
in our bailiwic, them, 


* Vide antea fol. 
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The anſwer of 
7. B. eſq; 

and Cert 
V. V. eſq; | 


1 apprehend the plaintiff ought to make 
an affidavit of his debt on ſuing out the Ca. 
pias, and endeavour to get the Capias, Alias 
and Pluries executed, if poſſible, and let 
| them be returned by the ſheriff. 
Warrant of Every attorney ſhall file his warrant of at. 
attorney to be torney of the term wherein any Exigent is 
* awarded, upon pain of 40s. for every time 
with the exi- he offends, and is attainted by due examina- 
gent. tion of the juſtices of this court; ſuch war. 
rant to be filed upon or before the eſſoin- day 
of every Trinity term, and within 21 days 
after the end of every other term. Hil. 14, 
15 Car. 2. 
Exigenter at No exigenter ſhall receive any Pluries ca- 
to receive pias in order to maſſe an exigent or procla- 
3 mation thereon, before the ſame be ſigned 
of the war. Or ſtamped by the clerk of the warrants, or 
rants. his deputy, to the end it may appear, that 
the warrant of attorney therein is duly filed. 


Hil. 2, 3 Jac. 2. 


Trinity term in the ſeventh year 
of the reign of king George the 
third. 


8 London. . J. putteth in this place L. K. 
of attorn his attorney againſt C. W. late 
of 9. UINCy ag 

of New Bond-ſtreet in the county of Middle- 
ſex, 


in the Court of Common Pleas, 41s 
ſex, upholſter, in a plea of treſpaſs on the 


caſe. a 

This warrant of attorney being filed, for Exigenter, on 
which you pay 4d. the clerk of the warrants receipt of tbe 
ſtamps the Pluries, which you thereupon Pluries fampe, 
carry to the exigenter of the county, who 3 
will make out an exigent and proclamation, 4 proiame- 
which you are to get lealed, and carry to the or. 
ſheriff of the county in which you have laid 
the action, and the proclamation to the ſhe- 
iff of that county wherein the defendant 
dwells at the time of awarding the exigent, 

If there happen not to be five county ne as 
days between the teſte and return of the exi- Allocatut 
gent, you muſt apply to the exigenter for necy/ary. 
an Allocatur to bring in the five county days; 
and the like muſt be in London for want of 


Huſtings. 


You may make out your proceſs in order, 
and endeavour to take the defendant on any 
of them; and it is the ſafer way ſo to do. 

Where any exigent ſhall be awarded, a writ her an exi- 
of proclamation ſhall be made out of the S #r award. 


lame teſte and return as the writ of exigent 6, @ precie- 
Matten to be 


directed to the ſheriff of the county where 4 cut of 
the defendant at that time of the exigent /e ſame refle 
awarded ſhall be dwelling, which writ of 4 return. 
proclamation ſhall contain the effect of the ö 
lame action; and the ſheriff to whom the SheriF io mats 
proclamation ſhall be directed ſhall make 3 res procla- 
proclamations, viz. one in open county e. 
court, one other at the general quarter-ſct- 
ſions of the peace in thoſe parts, where the 
defendant at. the time of the exigent award- 
ed ſhall be dwelling; ani! one other one 

| month 
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month at leaſt before the Quint. exadi', by 
virtue of the writ of exigent, at or near the 
moſt uſual door of the church or chapel of 
that town or pariſh where the defendant ſhall 
be dwelling at the time of the exigent fo 
awarded; and if the defendant ſhall be dwell- 
ing out of any pariſh, then in ſuch place ag 
aforeſaid of the pariſh next adjoining to the 
defendant's dwelling, and upon a Sunday 
immediately after divine ſervice. All out- 
lawries pronounced, and no proclamation 
awarded and returned, according to this ſta- 
tute, are void. Stat. 31 Eliz. c. 3. F. 1. 
Hisſie. Phe ſheiiff, for making the proclamation 
at or near the church door, ſhall have 12 4. 
Same ſtat. F. 1. 
Officer who The officer in whoſe office the exigent 
makes out the ſhall be taken ſhall make out the proclama- 
exigentlo tion, and ſhall take no more for making 
er. 8 ſuch writ of proclamation, and entering it 


His fee. by record, but only 6 d. Stat. 6 Hen. 8. c. 4. 
95 4 
Atornies to Le a to the proviſion of the ſtatute 
2 - yrs of the 31 Eliz. all attornies are to be careful 
3 , that writs of proclamation be delivered, and 
delivered, the ſheriffs to take care duly to execute the 
lame. Mich. 1654. 
Proclamotion After the exigent and proclamation is re- 
tobefied turned, you file the proclamation with the 
e wg Cuſtos brevium, and carry the exigent to the 
£cviIum, . . 
clerk of the outlawries, who will thereupon 
Capias ut!:ga- make out a Capias uilagatum either general 
tum ter or ſpecial, the one againſt the defendant's 
einne, or jpe- body, the other againſt his body, goods and 
cial, ; lands, | 


1 * 


SY 
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lands, into as many counties as you ſhall 
think proper either in England or Wales. 
If the defendant appears by Superſedeas If defendant 


quia improviae, or doth truly render himſclf A en 


upon the exigent, no bail is requirable. * dr regal 


Mich. 16 54. a 
No ſheriff, under-ſheriff, their deputies Sheriff not to 


or bailiffs, ſhall ſet at liberty any perſon ar- 4/charg? de. 


reſted upon any Capias utlagatum, until he 3 pts 
receive a Superſedeas according to law from pi, ad. 
the officer thereunto appointed. Mich. 1654. tum without a 
Stat. 13 Car. 2. c. 2. f. 4. Superſedeas, 
No ſheriff, under ſheriff, Sc. ſhall ſet at 
liberty any perſon taken upon any writ of 
Capias utlagatum, nor diſcharge the lands or 
goods of any perſon outlawed, without a 
lawful Superſedeas under the ſeal of the court. 
Hil. 15, 16 Car. 2. | 
Upon affidavit made and filed, that any 
ſheriff, officer, or bailiff, has enlarged any 
perſon arreſted upon Capias utlagatum before 
judgment, without a lawful Superſedeas in 
that behalf, the perſon ſo offending ſhall pay Penalty of 40, 
405. to the party grieved, who ſhall have an &c. 
attachment of courſe againſt ſuch ſheriff, of- 
ficer, bailiff, or party offending, for pay- 


ment of the ſame; and the party offending 


ſhall likewiſe undergo ſuch other puniſhment 
as by the court ſhall be thought fic, Trin. 
. 

Before the reverſing of any outlawry, or Before Super- 
any Superſedeas made thereunto, the defen- ſedeas defin- 
dant ſhall give ſpecial bail, it the ſum or da- =_ pr, «8 

, 2 ail, if the 
mages expreſſed in the original, whereupon 44 , age 
the exigent was awarded, ſhall amount to the 3, ol. or 


Yor, I. Ee | {um up Wards 
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Defendant to 


give bail to 


Satisfy the con- 


demnation. 
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ſum of rol. or upwards. Hil. 15, 16 Car. 
2. Trin. 2 Fac. 2. 


Before any allowance of any writ of error, 
or reverſing of any outlawry be had, by plea 
or otherwiſe, through or by want of any 
proclamation to be had or made according 
to this ſtatute, the defendant in the original 
action ſha}l put in bail, not only to appear 
and anſwer the plaintiff in the former ſuit 


in a new action, to be commenced for the 


cauſe in the firſt action, but alſo to ſatisf 
the condemnation if the plaintiff ſhall begin 
his ſuit before the end of * two terms next 
after the allowing the writ of error, or other- 
wiſe avoiding the ſaid outlawry. Sat. 31 


 Eliz.c. 3./. 3. Mich. 12 Gee. 1. the rule 


fays of * the term next after, &c. 


Outlawry af. No outlawry aſter the death of the plain- 
ter the death of tiff in the action ſhall be reverſed, without 
the plaintiffm! the defendant's appearing and putting in ſpe- 


to be reverſe 
without bail to 
Ihe exientors 


cial bail (if the action requires it) to the 
executor or adminiſtrator of the plaintiff, ot 


to the huſband and wife, where the wife 


while a Feme ſole ſued the defendant to an 
outlawry before marriage, provided that the 
defendant's attorney, do, within 14 days af- 


ter notice given of the defendant's, intention 


to reverſe the outlawry, deliver the name of 
the executor or adminiſtrator of ſuch de- 
ceaſed plaintiff to the proper prothonotary. 


Trin. 2 Jac. 2. 


Judgment of outlawry appearing to be 
entered after plaintiff's death, and Cap. wil. 
2 to 


89 


to be iſſued without revival of judgment; 
Cap. utl. was ſet aſide. Barnes 323. 


Outlawry commenced and completed dur- 
ing defendant's reſidence in Ireland, was or- 
dered to be reverſed at his expence, without 
bail or appearance. Barnes 325. But court 
will not exerciſe their diſcretionary power to 
reverſe outlawries on motion in a ſummary 
way for a viſible defe&, but in a favorable 
caſe for defendant ; and therefore where he 
appeared to be an abſconding perſon, and 
the motion, though in his name, not made 
by him, but by a third perſon, and the 
matter appearing to be a contention between 
creditors, the court would not interfere, bur 
put party to bring his writ of error. Barnes 
325, 326. | 


o defendant, who ſhall be outlawed and On reνν⏑IUfltt i 
ſhall appear and reverſe ſuch outlawry, ſhal! 2 3 ; 
upon the reverſal pay to the plaintiff r 
ſum of money exceeding the uſual coſts of be exigent, 
the Exigent, together with the fine paid to ard the fine. 
the king upon the original, and all further Further cofts 
coſts ſhall be reſpited to the time of ſigning 79294 q 
Judgment for the plaintiff. Trin. 33 Car. 2. —_— 
Upon every writ of Exigent, if a Super- N. Superie- 
P * . Pte Jeas to the et- 
ſedeas be not put in thereto, at or before the g, unleſs jur 
day of appearance thereof, no Superſedzas in before the 
ſhall by any ſheriff be allowed to any ſuch 4% of ai pear- 
- writ, until the defendant ſhall have paid un- 3" 1 
to the plaintiff or his attorney, or left in the 54 ; 
court with one of the prothonotaries thereof, 
the full and juſt coſts of ſuit therein; and 00 | al 
| upon the reverſal of any outlawry the de- eee Ball 
icadai ſhall, before the reverſal or any Su- p.;y cots to the 


Ee 2 per ſedeas exigent, 
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per ſedeas, pay to the plaintiff or his attor- 
ney, or leave in the court for him the full 
coſts of fuir to the Exigent, And where 

IWhere inguiſ · the ſheriff ſhall have taken an inquiſition, 

rien token, &c. and extended the goods, chattels, &c. and 

_ 9 returned the ſame into the Exchequer, ſuch 
further coſts ſhall be taxed by the protho- 
notary, and paid to the plaintiff or his at- 
torney, or left in the court for him, as the 
plaintiff hath been at in proſecuting the ſaid 
inquiſition, before ary certificate of the re- 
verſal ſhall be made by the clerk of the out- 
lawries. Trzn. 2 Fac. 2. 

On making out a Super ſedeas the defendant 
need not enter an appearance with the Exi- 
genter; the Superſedeas itſelf is an appear- 
ance. Dyer 233. 

On reverſing Every defendant who ſhall be outlawed, 

anoutlawry, and cauſe the ſa d outlawry to be reverſed, if 

if 22 Pons! the plaintiff thereupon ſhall not proceed with- 

3 deft. to in two terms next after notice of reverſing 

Baue co/is thereof, ſhall have coſts to be taxed by the 
taxed. prothonotary. Trin. 33 Car. 2. 

1 A man may be outlawed after judgment, 

* and that without any writ of Alias, Pluries, 

or proclamation. Ia this caſe you ſue out 4 

writ of C2pias ad ſatisfaciendum, which muſt 

have 15 days between teſte and return; 

and if the defendant cannot be taken there- 

on, you get the ſheriff to return Non eſt in- 

ventus on the writ, and then carry it to the 

Exigenter, who will make out a writ of 

Exigent againſt the defendant, upon the re- 

turn of which you may have a Capias ulla- 

gatum, either general or {pecial, and into as 

many counties as you pleaie, either in Fng- 


and 


in the Court of Common Pleas. 


land or Wales; and if the defendant's body 
be taken, or his goods extended thereon, he 
can obtain no diſcharge for either till he has 
made ſatisfaction. 


But if a writ of error be brought on the . fla 
judgment, the plaintiff cannot proceed to after judgment, 
outlaw the defendant pending the writ of er- pending a wris 
rot; for though the plaintiff may bring an Ter. 


ation of debt on the judgment pending a 


writ fcrror, and procred to judgment theres 


on, it has always been confined to reſtrain- 
ing the plaintiff from taking out execution, 
and the E x:g-nt being founded on the Capias 
ad ſatisfaciendum is a proceeding to execu- 
tion, and therefore not juſtifiable. 

It much behoves practiſers to be cautious 
when they outlaw, for if the defendant ap- 
pears * publickly, and the attorney can be 
affected with the knowledge of it, the court 
will, I apprehend, make him reverſe it at 
his own charge, if not otherwiſe puniſh him; 

Before ee dane is returned outlawed, he 
may ſuperſede the Ex:gent, though founded 
on a ſpecial original, but cannot after, with- 
out bail, who are bound to pay the money 
at all events, not being at liberty to render 
the principal in their diſcharge. Barnes 326, 


— 
— 


* 
* A viſible perſon outlawed, he being a deſperat 
man, riding armed, and telling the plaintiff that he ab- 
ſconded. Pract Reg. C. P. 272. See Barnes 325. 


A perſon viſible outlawed, be living within the verge 


of the court, and plaintiff not being able to obtain leave 
to arrelt him. Prod. Reg. Got. 274. 


Ee 3 Where 
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Of procuring 


the money le- 
wied on the 
defendant's 
Food.. 


* 
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Mnere the defendant's goods are taken on 
the. ſpecial Capias utlagetum, the ſheriff, if 
the plaintiff requires it, will extend and ap- 
praiſe the goods by inquiſition, and for that 
purpoſe the plaintiff muſt firſt have them in- 
ventoried and appraiſed by proper perſons, 
to give evidence of their value to the jury; 
if they are not worth above 401. they will 
hardly be worth the plaintiff's trouble to ex- 
tend them. In Middleſex the ſheriff takes 
for the inquiſition as follows: a 


E I. 8. d. J. 4. d. 
For taking the inquiſi- 
tion, ſchedule of the 5 
goods ſcized, and re- | 
To the bailiff for f 
o the bailiF for ſum- 
moning the jury — fo *. 
For the uſe of the room 
where the = Ts 
is taken —— 
To every juryman 13.— © 12 © 
— 6 17 0 


1 15 6 


It may be proper to give the defendant 
notice of taking the inquiſition, as is done 
of executing a writ of inquiry. 

If there be occaſion, a Subpæva for 
witneſſes may be made out in the tollowing 


form. 


ing. We command you, and every of you, 


GEORGE, Sc. To A. B. Sc. greet- 


that 


. 0 OP 


3 hs 
* . - 


in the Court of Common Pleas... 


your * 1 perſons before the ſheriff of out 
county of Middleſex on — the — day 
of — at — of the clock in the 
——— noon at the court-houſe at Weſtminſter 
{or at the Three Tons in Brook-ſtreet near 
Holborn] in the county of Middl:ſex, to te- 
ſtify and declare the truth according to your 
knowledge, upon a certain inquilition to be 


taken by the ſaid ſheriff, on the oath of 


good and lauful men of his county, purſuant 


to our precept to inquire what lands and te- 
nements, goods and chattels . S. late of, 


Sc. was poſſeſſed of on the day of 
in the year of our Lord ——, on 
which day he was outlawed at the ſuit of R. 
R. And this you, either or any of you, are 
not to omit, under the penalty of 1001; for 
the default of each of you. Witneſs, Sc. 


When the Capias utlagatum is returned 
with the inquiſition annexed, it muſt be car- 
ried to the clerk of the outlawries, who will 
tranſcribe, and tranſmit. it into the Excbe- 


out a writ of Vendilioni ex penas, by virtue of 
which the ſheriff will {c1| che goods. If the 
money raiſed exceeds not 20 J. the court of 
Exchequer, on motion, will order the money 
to be paid to the plaintiff; but if the money 
be above 20/7. a petition to the following 
effect muſt be preſented to the lords of the 


treaſury. 


Ee 4 Ts 


quer; then a clerk in the king's remembran- 
cer's office mult be employed; who will fue 


7 . 


that all excuſes being laid aſide, you be in 


423 
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8 
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7; the right honourable the lords 
commiſſioners of his majeſty's 


treaſury. 
The humble petition of R. R. 
;  Sheweth, 
A etition — 71 HAT V. S. late of, Cc being in- 
ee” ay _ debted to your petitioner in the ſum of 


50l. your petitioner did in November laſt, at 
; his very great charge, proſecute the ſaid V. 
14 S. to an outlawry; and by virtue of a ſpecial 
| | Capias utlagatum directed to the ſheriff of 
109 Midaleſ+x, ſeveral goods of the ſaid /. G. 
were ſcized, and found by inquiſition to be of 
1Þ1 the value of 434. which goods were after- 
1 wards fold by the ſaid ſheriff, by virtue of a 
I writ of Venditioni exponas, at the ſame price 
1 and value they were ſo appraiſed at, and the 
It money thereupon raiſed now remains in the 
I} hands of the ſheriff of Middleſex. 
—_-- T hat your petitioner's ſaid debt, and the 
4 charge he has already been at in proſecuting 
I the ſaid outlawry, greatly exceed the ſum ſo 
It. remaining in the ſaid ſheriff's hands. 
k W herefore your petitioner humbly prays 
j your lordſhips, that the money ſo le- 
vied as aforeſaid may be paid over to 
1 your petitioner. 
| 1 And your pelitiouer ſhall ever 
| 


pray, &c. 
This 


15 
1 


LH aw * = @ 


in the Court of Common Pleas. 


This petition the lords of the treaſury will 
refer to their ſolicitor, now Thomas Nultall, 
eſq; The plaintiff muſt make an affidavir 
betore one of the barons of the Exchequer, 
to ſupport the allegations in the petition, 
particularly of his debt and the charge he has 
been at. Thus affidavit, with the attorney's 
bill, Venditioni exponas and return, muſt be 
laid before the ſolicitor of the treaſury, who 
being ſat:sfied of the truth of the petition 
will make a report to their lordſhips accord- 
ingly, and then a warrant will iſſue to his 
majeſty's attorney general, to conſent that 
ſo much of the money levied as ſhall re- 
main in the hands of the ſheriff, after de- 
duſting the uſual poundage, be paid to the 
plaintiff, towards ſatisfaction of his debt and 
coſts, on his moving the court of exchequer 
for an order for that purpoſe ; this warrant 
muſt be delivered to the attorney general, 
who on the plaintiff's making ſuch motion 
by counſel, will conſent accordingly, and 
then, on producing the order under ſeal, the 
ſheriff will pay the money to the plaintiff. 


The expence out of pocket of this application. 


5 4 
Duty and oath of the affidavit o 2 6 
To the ſolicitor of the treaſury 1 10 
To his clerk — — 8 36 
At the treaſury, for the reference, 
Sc. warrant and poundage, when * 
the ſum does not exceed 501, 3 


you pay about — 


425 
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3 4. 4. 90 
To the attorney general —— 2 2 0 c 
To his clerk —— — 0 2 6 g 
Fee to the counſcl to move — 0 106 
To the clerk in the Exchequer ac- 
cording to the length of we | 5 100 
- proceedings, about 


Of writs of erm, | 


HE RE a party apprehends himſul 

V grieyed by the judgment; of this 
court, he may remoye the ſame by a wit 
of error into the King's Bench. This writ js 
made out by the curſitor for the county 
wherein: the action is laid; and is in this 


Karat 
A urit of : GEORGE the ſecond, by the grace of 
* God, of Great Britain, France, and Ireland, 
king, defender of the faith, Sc. To his, truſty # 
and well- beloved Sir Nd. 


chief juſtice of the bench, greetinge ,dg01- 

aſmuch as in the record and — and alſo 
? in Swing of judgment, in a plaint which was 
11/4 in dur court before you and your aſſociates, 
| out juſtices of the ſaid bench, by bill be- 
14 eween William Norman and Samuel Burrougb, 
4 gent. one of the attornies of our court of the 
1 bench, of a certain treſpaſs upon the cafe 
10 5 done to the ſaid William by the ſajd Samuel 

1 As it is ſaid, manifeſt error hath intervened, 
| to the great damage of the ſaid Samuel, as by 
4 3 als complaint we aje informed, we, willing 
4 * that the ſaid error, if any be, be duly _ 

e 


ON. 


in the Court of Common Pleas. 


ded, and full and ſpeedy juſtice done to the 
ſaid parties in this behalf, do command you, 
that if judgment be given thereupon, then 
you ſend to us diltinctly and plainly under 
our ſeal, the record and proceſs of the ſaid 
plaint, with all things touching the ſame, and 
this writ; ſo that we may have chem on the 
octave of St. Hilary, wiiereſoever we ſhall 
then be in Eng land; that inſpecting the re- 
cord and proceſs aforeſaid, we may cauſe 
farther to be done thereupon for ame ding 
the ſaid error, as of right, and accord ing to 
the law and cuttom of England, ſhall be meet 
to be done. Witneſs Caroline, queen of Great 
Britain, Ec. guardian of the ſame realm, &c, 
at Weſtminſter, the 26th day of November in 
the roth year of our reign, Burgh. 
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You pay for this writ 135. vi. 25. 6d. Of allawing 


the curſitor's fee and ſeal, and 105. 64. the 
king's duty. You carry this to the cle k of 
the errors to be allowed, for which yuu pay 
21, 25. 6d. whereupon he gives you a note 
directed to the attorney of the adverſe party, 
ſignuying his allowance of the writ, which 
notice you muſt deliver accordingly, 

No execution ſhall be ſtayed upon any writ 


of error, or Super ſedeat thereupon to be ſued * Superieueas 
| on any fingle 

bond. for debt, 
bond conditions 


bond for debt, or upon any obligation, with ei for payment 


for the reverſing of any judgment given in 
any action, or bill of debt, upon any Angle 


its 


Writ of error 


condition for the payment of money only; or of money onty, 


upon any action or bill of debt for rent, or 


upon any contract, unleſs ſuch perion in whoſe . 
name ſuch writ of error fhall be brought, Tn, bai pus 


with two ſufficient ſureties, ſuch as the court 
| (wherein 


ae“ for rent, 
or cn any cony 


ite 


Lal * 
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(wherein ſuch judgment is given) ſhall allow 
of, ſhall firſt bef;re ſuch ſtay made, or Su. 
per ſedeas awarded, be bound unto the party 
for whom ſuch judgment is given, by recog. 
nizance to be acknowledged in the ſame 
court, in double the ſum adjudged to be re. 
To proſecute covered by the ſai former judgmcut, to pro- 
with ches. ſecute the ſaid writ of error with effect; and 
2 the debt. 2Iſo to pay (if che ſad judgment be affirmed) 
e. : 
the debt, damages and coſts adjudged upon 
And caſs for the former judgment; and all coſts and da- 
ere I execn- mages to be awarded for the ſame delaying 
65 of execution. Stat 3 Far. 1.c.8. 
Writ of error And no execution ſhall be ſtayed by any 
#2 Superledeas grit of error, or Superſedeas thereupon, after 
* aeg any verdict and judgment thereupon ob. 
Stat. 2 Ed. 6, tained in any action of debt, on ſtatute 2 
Promiſe fur Hdw. 6. tor not ſe:ting forth of tithes, nor in 
payment any action upon the ce, upon any promiſe 
wo Yo ens for payment of money, action ſur trover, action 
tinue and iu gh Of covenant, delinue and treſpaſs, unleſs ſuch 
i. recognizance, and in ſuch manner, as by the 
Latest bail as ſaid act 3 ac. 1. is ditected, ſhall be ac- 
6/9 gad. Kknowledged in the ſaid court where ſuch 
judgment is given, The ſecond ſtat. 13 
Car. 2. c 2. f. 8, 9. 
On curiſ of er- And if any perſon ſhall ſue or proſecute 
Tor ofter gu, any writ of error for reverſal of any judg- 
EDM ment whatſoever given after any verdict, and 


if juopmint af 


— 


F the ſaid judgment ſhall be affir med, then ſuch 
pe rion mall pay unto the defendant in the 
j.id writ of error his double cofts, to be al- 
te ſſed by the court where the writ of error 
mall be depending, for the delaying of exe- 
cution. Same flataute, .. 10. 
Agd 
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And no execution ſhall be ſtayed by writ it of error 
of error, or Superſedeas thereupon, after ver- Superſedeas 
dict and judgment thereupon, in any action 8 

rſonal whatſoever, unleſs a recognizance per/cn 2 
with condition, according to the ſtatute 3 4% bad as. 
Fac, 1. ſhall be firſt acknowledged in the ad. 
court where the judgment ſhall be given. In 
writs of error brought upon any judgment % er. 
after verdict in any writ of dower, or in any aner 
action of ejcime firme, no execution ſhall e 
be ſtayed, unleſs the plaintiff in ſuch writ of LDH eli. in 
error ſhall be bound unto the defendant in error be bound, 
ſuch writ of dower, or action of eje#ione *<- 
frme, in ſuch reaſonable ſum as the court to 
which ſuch writ of error ſhall be directed 
ſhall think fit, with condition that if the 
judgment ſhall be affirmed, or that the ſaid 
writ of error be diſcontinued in default of 7% He. 
the plaintiff therein, or that the ſaid plaintiff ED 

_ R * uit, 40 
be nonſuit in ſuch writ of error, that then pay cos. 
the plaintiff ſhall pay ſuch coſts, damages 
and ſum and ſums of money, as ſhall be 
awarded upon ſuch judgment affirmed, dif. 
continuance, or nonſuit had. Sar. 16, 17 p 
Car. 2. c. 8. ſ. 3. 

The court, wherein ſuch execution ought Or afirmare, 
to be granted upon ſuch affirmance, diſcon- XC. writ to 
tinuance or nonſuit, ſhall iſſue a writ to in- 1 
quire, as well of the meſne profits, as of the ng Ms 
damages by any waſte committed after the 7 
fiſt judgment in dower or ejefrone firme ; 
and upon the return thereof, judgment ſhall 
be given and execution awarded for ſuch 
melne profits and damages, and allo for coſts 
of ſuit. Same fat. ſ. 4. 

This 
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This ac not to This act not to extend to any writ of error 
extend to tre- to be brought by any executor or adminiſtra. 
— tor, nor to any action popular, nor to any 
Penal flatutes, action upon any penal law or ſtatute (exc 
Ke. action of debt for not ſetting forth of tithes) 
| Nor ind. nor to any indiftment, prelentment, inquiſi. 
ments, &c. tion, information or appeal. Same ftat, ſ. 5. 
In what pe- To aſcertain the practice of this court, and 
zalty recegni- ſettle for the future what ſhall be deemed x 
zarce ſail be reaſonable ſum for the penalty of the recog. 
alen on nizance, to be entered into where a writ of 
"awrit of error L . 
ofter werdia error is brought upon any judgment after 
in ſjei ment, or Verdict in ejectment or dower; 1t is ordered, 
dower, that the recognizance to be entered into on 
every ſuch occaſion, purſuant to the ſtatute 
16 & 17 Car. 2. ſhall be taken in a penal 
ſum, to the amount of two years value of the 
premiffes compriſed in the verdict; and dou- 
ble coſts recovered, ſubject to the condition 
mentioned in the ſaid act. Trin. 24 & 25 
Geo. 2. | 
Ne bail in er- Judgment in debt on a bond conditioned 
ror on bond for for the performance of covenants, but not- 
Lafer mas, , githſtanding the condition did not appear on 
covenants, tho © Cr J 
condition ad the record, the court held, that the matter of 
not appear on bail being examinable by affidavit, and the 
record. bond being conditioned as above, bail was not 
required on the writ of error. Spinks and 
Bird. Mich. 10 Geo. 2. Barnes 72. | 
Fail in error Judgment in debt on bond conditioned for 
on judgment payment of 300 J. mentioned in a ſurrender 
«pon bond for in mortgage of copy hold lands; writ of error 
A brought, and bail ordered. Woods and Arn. 


ry mentioned | . * 
in a mortgage, JON» Mich. 12 Geo. 2. Barnes 78. 


of 


Terre 
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Scire facias on a recognizarice of bail in er- No bail requi- 
ror, award of execution thereon againſt the 72 ee 
bail, who bring a writ of error upon that award by bai * , 
of execution. No bail is required on this writ error, 
of e error, for that would be bail ad infinitum, 

No attorney ſhall make out any execution? b execution 
Vun obftante brevi de errore until he has had a Non obitan: 4 
certificate from the clerk of the errors, that r 
the record is not removed, and a Non pros af Non pros 
thereupon duly ſigned. Trin. 28 Car, 2. figned. 

All writs of error ſhall be forthwith deli- Writ of error 
vered to the clerk of the errors for the time e be delivered 
being; and no one ſhall be obliged to for. Sn _ 
bear ſuing out execution by pretence of any 1.411 — 
writ of error, before the writ of error ſhall a5 lay of exe= 
be delivered to the clerk of the errors. Same cuivon. 
rule, and Mich. 23 Car. 24--- 
| Held, that a writ of error is not a Super- 
ſedeas from the time of the ſealing, but from 
the delivery to the clerk of the errors. Mich. 

15 Geo. 2. C. B. Meriton v. Stevens. Barnes 
205. Hil. 18 Geo. 2. C. B. Sykes v. Dawſon. 
Barnes 209. 

And in caſes where ſpecial bail is required, I Bere bail re- 
unleſs the plaintiff on ſuch writ of error ſhall, 58 was * 
within four days after the delivery thereof, e. 
put in bail according to law, and obtain a 
writ of Superſedeas thereon, the defenJant , ue 
may proceed to execution notwithſtanding ,,,, * 
ſuch writ of error. Mich. 28 Car. 2. 

In all caſes where bail ſhall be filed on writs Bail to be per- 
of error, ſuch bail ſhall likewiſe be perfected Tei 4 days 
within four days after exception taken there. Ver Xp#0n« 
to; or in default thereof the clerk of che 

errors 
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errors ſhall Non pros ſuch writ of error. 
Mich. 6 Geo. 2. 

No erection After a writ of error ſhall be duly allowed, 
for not tran- and a Superſedeas thereupon obtained, no exe. 
ſeribing with- cution ſhall be made for not tranſcribing the 
out certificate. record into the King's Bench without a certi- 

ficate in writing by the clerk of the errors, 
that the plaintiff in ſuch writ of error made 
default in tranſcribing the record into the 
King's Bench, according to a rule of court to 
be firſt given of courſe. Mich. 28 Car. 2. 

Of ferfeting If a rule for better bail in error is ſerved 
bail on rule for in vacation, the plaintiff in error has not of 
better bail in courſe, till the next term to perfect his bail, 
Tac n. but ought to juſtify before a judge; and if 

the defendant in error be not ſatisfied with 
that, then the plaintiff in error, having done 
every thing in his power, has until the next 
term to perfect his bail. 

Time refuſed to perfect bail in error, be- 
cauſe no real error ſuggeſted, 2 Wil. 144. 

Execution a, An execution ſued out after a writ of er- 
ter error, ibo ror allowed is void, whether the party have 
before notice, notice of the writ of error. or not; but if he 
_ have not notice of it, he is not puniſhable for 

a contempt, though reſtitution ought to be 
made. Smith v. Cave, 3 Lev. 312.* 

Debt on judg- After a writ of error brought on a judgment 
ment after in this court, an action of debt may be brought 
, upon the judgment pending the writ of error; 

but then the plaintiff ought to declare on the 
whole matter, viz. of the judgment in this 
court, of the removal by writ of error, and 
that the judgment is {till in full force, prov 

| pate 
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patet per record* inde in banco regis. Gale v, 

Till, 3 Lev. 396. V. antea fol. 
If an action of debt be brought on a judg- Debt on juog- 

ment pending a writ of error in the original * pending | 
. TOR. | a error, plt. may 

action, the plaintiff may proceed to judg- ——— 

ment, but not to take out execution till the f, but care 

writ of error be determined, Coe and Allam, have execution 


Praft. Reg. Go F. 3 5. Trim. 9 Geo. 1. Fack- deft. applies. 


Jon and Ducket, Pract. Reg. C. P. 54. Rep. 


& Caſ. of Pratt. C. P. 32, Hil. 13 Geo. 1. 
But the plaintiff may take out execution not- 
withſtanding the writ of error, if the defen- 
dant does not apply to the court to ſtay exe- 
cution. Humphreys and Daniel, Barnes 202. 
Rep. and Caſ. of Pratt. C. P. 129. Pratt. 
Reg. C. P. 183. Paſ 9 Geo. 2. The plain- 
tiff, pending a writ of error, cannot have an 
Exigent poſt ca. ſa. on the original judgment. 
Spinks and Bird. Paſ. 10 Geo. 2. Barnes 
314. Prad. Reg. C. P. 184. 

If a writ of error be brought on a judg- Debt on +ecog- 
ment, and the plaintiff brings an action of vie againſt 
debt on the recognizance againſt the bail in % Pd 

. .D : 2 error, proceed - 
the original action, pending the writ of error, „ ape. 
the court will ſtay the proceedings till the 1 
writ of error is determined; for it the plain- 
tiff might proceed to judgment againſt the 
bail, they would be thereby deprived of an 
opportunity of ſurrendering the defendant. 

Newman and Butterworth, Hil. 8 Geo. 2. 
Barnes 66, Rep. and Caſ. of Pract. C. P. 
112 Pratt. Reg. C. P. 82. 

If a writ of error be brought on a judg- F writ of er- 

ment in this court, and the chief juſtice dies 797 abates by 


[before he has returned the writ of error] mers 
Yor. I. FF whereby⸗ Nice, extcu- 


death of chief © 
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tionwith liave whereby the writ is abated, execution may 
of thecourt. be taken out with leave of the court; but if 
taken out without leave, it will be ſer aſide, 
and reſtitution ordered. Cranborne and Que 
nel, Thornton and Hays, Pratt. Reg. C. P. 
195. Barnes 201. Hi, g Geo. 2. 

Of tranſerib= At the return of the writ of error a rule 
ing. muſt be given with the clerk of the errors, 
by the defendant in error, for the plaintiff 
to tranſcribe the writ of error into the R. 
Bench, which rule will be out in eight days 
after ſervice thereof on the plaintiff in error, il 
or his attorney; and if the record be not i; 
tranſcribed in eight days, the clerk of the Wil 
errors will ſign a Non pros. The rule to tran- il 
ſcribe may be ſerved on the plaintiff in error, WF 1 
and need not be ſerved on his attorney. 
What time ths If thewrit of error be returnable the firſt day . 
clerk of the of a term, the clerk of the errors takes the WF i 
errors takes to hole term to tranſcribe the record in, and i 
rrarferibe, goes not carry in the tranſcript until the lat i 1 
day of that term; and if the writ of error be e 

returnable on any other return than the firlt 
return of a term, he takes the whole ſubſe WF 1 

quent vacation to tranſcribe in, and carries in 
the record on the firſt day of the next term, Wl tc 
Though writ of error be non-proſſed, for n 


want of tranſcribing record, yet the bail, Bil i 
being bound to proſecute writ of error witi h 
effect, will be liable. Barnes 499. ar 


After the tranſcript is carried in, the whole 
Is - proceedings are in the King's Bench. See the ¶ ar 
4 | Attorney's Practice in the Court of King's Bench, 
| Love to fle The plaintiff had obtained judgment in 


J. warrant of Trin. 1726, Error was brought in Trm. 
| attorney after 172] 
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1727, and the want of a warrant of attor- erer brought 
hey had been aſſigned for error, and a Cer- _ 
tiorari taken out and returned, that there C. p. 8 
was no warrant of attorney; whereupon the 

laintifF applied to the court for leave to file 
bi warrant of attorney. After hearing Cheſ- 
re pro Quer. and Whitaker and Raby pro 
Def. and great conſideration, the court re- 
fuſed to let the warrant of attorney be filed. 
Nipfon nd Quilter, Mich. 1 Geo. 2. 
The plaintiff has brought a Scire facias on Warrant of 


a recygnizance of bail, and had filed a war- ö <= 
rant 5 mended after 


attorney de pl'ito tranſgr. ſuper caſum . 
ſuper ſeire facias; error was Ka — and the es 
want of warrant ot attorney aſſigned for er- 
ror, and a Certiorari returned, that there was 
no warrant of attorney The plaintiff moved 

to amend the warrant of / attorney, by making 
it de placito debiti ſuper/Sci. fa. and upon hear- 
ing Brantbwayte pro Quer. the court gave 
leave to amend. Societas Belgica ad indos oc- 

| cidentales negotians v. Henriques & al, Praf, 

Reg. C. P. 25, Paſ. 1 Geo. 2: 2 Brownl, 

167. 2 Coke 135. 

After error brought the record was ordered Record amend 
to be amended, by inſerting at the top of the 2 PT 
roll from the day of St. Martin in fifteen days, 
in the ninth year, &c. The cauſe of action 
having arole in Michaelmas term. Deacon 
and Vivian, Paſ. 9 Geo. 2. Barnes 7. 

Judgment roll amended after error brought, The /ikeon pay- 

and [x nullo eſt erratum pleaded, by ſtriking 72 83 

out the words ougbt to, and inſerting the word Aer _ 

de, the judgment being, that the plaintiff proceed, 
ought to recover, inſtead of do recover: This 

Ff 2 amend- 
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amendment was ordered without coſts, if the 
plaintiff in error ſhould proceed; aliter coſts 
were to be paid. Foſter and Blackwell, Pa, 

10 Geo. 2. Barnes 7, 8. 
No diſcontinue Judgment pro Quer. on demurrer, but not 
ance efter er- entered on record. Error brought, the court 
wg refuſed to let the plaintiff diſcontinue with- 
; out paying the coſts on the writ of error, 
Pym and Warren, Mich. 6 Geo. 2. Barner 

169. | 

Said that a Scire facias on a recognizance 
of bail upon a writ of error need not ſet 
forth the condition of the recognizance. Hil, 
17 Geo. 2, C. B. Malland v. Tonkin, 


Barnes 93. 


Cos7s 


in the Court of Common Pleas. 437 


ſts Cosrs on ERROR brought in the 


a ExXCHEQUER CHAMBER. 
ot | 
It Hilary Term, 1778. 
the Ou: of my Agent | Attorney 
or, 
nes Searching if writ of error J. 3. d. l. 5. d. I. 5. d. 
allowed, and when re- 
Ace turnable o o % 1 $]0 3 
ſet Rule to tranſcribe 0 2 4% 2 410 2:4 
Jil, Copy and ſervice o Oo 0J]0© 1 9% 2 8 
us, Inquiring if plaintiff had 
tranſcribed, and for- 
warding ſame 3 % 
Paid taking tranſcript out | 
of office o 2 6ſo 2 60 2 6 


Attending at Weſtmin- 
ſter to examine tranſ- 
cript o o oo 3 4jo 6 8 

Paid tor keys of Trea- 
ſury, and to examine : 
ſame e 7 6a +: 7:4 

"0 Paid clerk of errors in 

Excheq. chamber for 
copy of error and re- | 
cord 1 26 off -16 014 16 6 

Fair copy at 29. a folio | 
for agent, and 8 d. for 


attorney 00 .0 q, d ee 
Examining ſame with re- yy 
cord o o ofo 3 440 6: 8 
Term fee o O olo 3 6 8 
0 
71 Letters and meſſengers o o ojo 1 olo 2 © 
Ff 3 Faſter 
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Eaſter Term following. 


Rule to alledge diminu- 
tion * 

Copy and ſervice 

Term fee 

Letters and meſſengers 


Michaelmas 


Attending ſeveral times 
to ſee if errors aſſigned 

Copy aſſignment of er- 

rors 

Plea in nullo eſt erratum 


Copy to file, duty, and 


pai 

Paid ſetting down cauſe 
for affirmance 

Copy paper book, fo. 60 

Attending to examine 
ſame | 

Attending court on at- 
firmance 

Notice of taxing coſts 

Bill of coſts, and copy 

Attending taxation, and 
to examine remitiitur 


Outof Pocket 


O 
O 
O 


O 


O 


O 


— 


o OO N 


90 0 0 030 
mm fo 2 DD 


following. 


O Q\ QA Q& © 


4 


4 
O 
2 


4 


O 
O 


O 


1 


copy of writ and record. 
1 


® Reſt of money paid for this rule is included in the charge for 


GW 0D 


» © N O 
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Out of N Agent f Attorney 
. . . „„ 
my paid for affirmance 3 18 63 18 6/3 18 6 
Entry thereof and re- 
= mittitur o oe 2'-$0 8-4 
4 Entry on roll o O olo 1 40 2 8 
0 Entwing and examining | 
8 ſame at Treaſury 9% % 
0 Paid clerk there o 3 %% 3 60 3 6 
Term fee o O oo 3 40 6 8 
Letters and meſſengers o o olo 1 o 2 0 


If Writ of ERROR ſhould happen to be non- 
raſſed tor Diſobedience to any of the Rules, 
the Items of Diſburſements and Fees will be 
nearly as follow, 


Trinity Term, 1778, 


No Diminution being alledged, or no Errors being 
aſſigned, as Cale may be. 


Attending court, and | | | 
| 
motion for Non pros o o oo 3 4'o 6 8 
Paid 4 0 oſs © ofg Oo 0 
Bill of coſts and copy o o oO 1 3jo 2 6 
Attending taxation, and 
to examine remititiur o o O 3 40 6 8 


Entry, and engroſſing 
ſame on roll, attend- 


ing, Ce. o % 4 819 9 6 
Faid clerk of Treaſury o 3 » 3 % 3 © 
Term fee, letters, Sc. o O ofo 4 40 8 8 

id "= f 4 Replevin, 


2c — — — 
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Replevin. 


HIS ſuit may be by original out of 
Chancery returnable in this court, but 

is moſt uſually commenced in the county 
court, and removed into this court by writ 
of Recordari facias I quclam commonly called 
a Refalo, taking its name from the firſt yl 
lable of each word in the name of the writ, 
viz. Recordari facias loquelam; but it the 
ſuit be firſt commenced in an inferior court 
of record, as in Londen, then it muſt be te- 
moved into this court by writ of Certiorari, 
for the Refalo doth not go to a court of re- 
cord, becauſe there the ſuit is already record- 
ed. In order for a Refalo you make out a 
Præcipe to the curſitor of the proper county 


in the following form, viz. 


Eſſex, EFA LO for (either plaintiff or 
to wit. defendant, naming them) of a 
plaint between Richard Knightsbridge againſt 
John White and William Sell, for taking and 
unjuſtly detaining the cattle, goods and chat- 
tels of the ſaid Richard. | 

Returnable from Eaſter day 

n in 15 days. 

This Præcipe you deliver to the curſitor who 
will make out the writ, and then you carry it 
to the under-heriff who will return it. 

The ſuit may be removed either by the 
plaintiff or defendant. 1 
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If the plaintiff in replevin brings the Re- Of proceeding 
cordari facias loquelam, he files it, when re- A Refalo 
turned, with the filacer of the county, and e by 
ny Plaintiff. 

ves a rule for the defendant to appear, and 
in default thereof may have a Pone, Diſtriu- 
as, Cc. | 

If the defendant brings the Recordari fa- I by d:fen- 
cias loquelam, he alſo files it, when returned, 4%. 
with the filacer, and gives a rule for the plain- 
tiff in replevin to declare, and in default of 
a declaration may have a writ of return 
Habend. 

If the defendant doth not file the Recor- M Bere notice 


dari facias loquelam at the day of the return, of filing Refa- 
; | o, and calling 


or at leaſt on the appearance day of the re- e 
turn, he muſt give the plaintiff's attorney 71 neceſſary. 
notice of filing it; it is ſaid there is no oc- | 
caſion to call for a declaration; however, it 
is but fair practice and the ſafer method, to 
call upon the plaintiff's attorney for the de- 
claration. | 

If the defendant brings the Refalo and When Proce- 
doth not get it returned, and file it within dende gal ge. 
two terms, the plaintiff may have a certifi- 
cate thereof from the filacer, and thereupon 
the curſitor will make him out a writ of 
Procedendo, upon which he may proceed in 
the court below. "4 
| See the ſecond volume for declarations, 
Sc. in replevin. 

The particular place of taking the goods 
ought to be mentioned in every declaration 
in replevin. — And the plea of Cepit in alio 
laco is a plea in bar, and not in abatement, 

| | and 
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and doth not require an affidavit, nor to bg 
pleaded in four days after delivering the de. 
claration. | 

Motion was made to ſet aſide judgment, 
figned by defendant in replevin, ior want of 
a plea in bar: caſe was, that defendant had 
pleaded an avowry, to which plaintiff put 
in a plea in bar; afterwards defendant ob- 
tained order on ſummons to amend avowry, 
on payment of coſts; both which bein 
done, defendant gave new rule for olaintif 
to plead in bar de novo; and then demanded 
plea in bar afreſh; plaintiff paid no regard 
thereto; whereupon defendant ſigned judg- 
ment, which plaintiff prayed might be ſet 
aſide; queſtion put by court was, how the 
practice ſtood in this caſe? which was an- 
{wered by Mr. prothonotary Dickins, to be, 
that after rule to plead in bar de novo, and 
demand made, and no ſuch plea by plain- 
tiff, old plea in bar ſtood as before, whereta 
defendant ought to have replied, inſtead of 
figning judgment; which was therefore ſet 
aſide. Greſe for plaintiff; Walker for de- 
fendant. Hil. term, 17 Geo. III. C. B. A. D. 
1777. MS. notes. 

A writ of ſecond deliverance is in the na- 
ture of a Super ſedeas to the return Habend. it 
brought before the return Habend. be exe- 
cuted. | 

Double coſts not allowed on a nonſuit in 
replevin, where plaintiff declared for taking 
and detaining an ox, and defendant avowed 
the taking as a ſeizure for an heriot cuſtom, 
claiming no right to diſtrain; liter had it 

: | been 


kd PEFC 8-0 ils" hs 7 
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been for heriot ſervice, for that cattle are 
diſtrainable. Barnes 148. 

Nonſuit in replevin; avowant executed a 
writ of inquiry, after a writ of ſecond de- 


liverance, and good. Wilſ. Rep. C. B. 116, 


Barnes 426. 
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GEORGE the third, by the grace of Recordari ſa- 
God, of Great Britain, France, and Ireland, cias loquelam. 


king, defender of the faith, Sc. To the 


ſheriff of Eſſex, greeting. We command 
you, that in your full county you cauſe the Gl, a 


plaint to be recorded, which is the ſame 
county, without our writ, between Richard 
Knightsbridge, and Johu White, and William 
Sell, of the cattle, goods and chattels of the 
ſaid Richard, taken and unjuſtly detained 
as it is ſaid, and that you have the ſaid re- 
cord before our juſtices at Weſtminſter, from 
Eajter day in fifteen days under your ſeal, 
and the ſeals of four lawful knights of the 
ſame county, of ſuch as ſhall be preſent ar 
the ſaid record, and that you prefix the ſame 
day to the parties, that then they may be 
there ready to proceed in the ſaid plaint as 
ſhall be juſt ; and have you there the names 
of the ſaid four knights, and this writ. Wit- 
neſs ourſelf at Weſtminſter the ſixth day of 
March in the ſeventh year of our reign. Let 
execution be done of this writ, if the ſaid 
Richard deſire it, otherwiſe not. 


Browne. 


4. 4, 


46 


5 
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By virtue of this writ to me directed in 
my full county court, held for the county of 
Eſſex or Chelmsford 1n the county aforeſaid, 


the one and thirtieth day of March in the 


year within mentioned, I cauſed the plaint 
between the parties within named to be re- 
corded, and have that record ready before 
the juſtices of our lord the king at Weſtmin. 
ſter at the day within mentioned, under 
my ſeal, and the ſeals of Richard Cox, Charles 
Tabor, Henry Busdock, and Samuel Barwick, 
four lawful knights of the fame county, who 
were preſent at the recording the ſaid plaint; 
and I have prefixed the fame day to the ſaid 
parties, that they be then before the ſaid 
Juſtices of our ſovereign lord the king at 
TYeſtmin/ier, to proceed therein according to 
juſtice as. by the ſame writ I am commanded, 
The reſt of the execution of this writ ap- 
pears in a certain ſchedule to the ſaid writ 
annexcd. 
The anſwer of 
James Hansol, eſq; ſheriff, 


Eſſex, 


% wit. 


T my county court held at, 
1 Cveimsford in the county afore- 


4aid, the fifth day of February in the year 8f 


our Lord 1739, (among other things) it is 
thus recorded. | 


Richard Knigh:sbridge complains of Jahn 


White, and William Sell, of a plea of taking 


and unjuſtly Cetaining of his cattle, goods 
and chattels, Sc. 


Pledges 
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Jobn Mansfield of Ho- 

fier Lane, London, 

> watch-ſpring maker, 

Pleges to proſecute, 4 Jobn Beſuth of Strat- 
| ford Langtborne in 

the county of Eſſex, 

L gardener. 


Thomas Bowes, eſq; ſheriff, 


GEORGE the third, by. the grace of Pone in re- 
God, of Great Britain, France, and Ireland, Plevia. 


king, defender of the faith, &c, To the 
ſheriff of Eſſex, greeting. Put by ſureties 
and ſafe pledges, John White and William 
Sell, that they be before our juſtices at Ve- 
minſter, from the day of the holy Trinity in 
three weeks, to anſwer to Richard Knight/- 
bridge of a plea wherefore they took the 
cattle, goods and chattels of the ſaid Ri- 
chard, and them unjuſtly detained againſt 
gages and pledges, as he ſaith, and to ſhew, 
wherefore they have not appeared in our 
court before our juſtices at Meſtminſter, from 
Eaſter day in fifteen days laſt paſt, as the 
day prefixed to them ; and have you there 
the names of the pledges and this writ. 
Witneſs Sir Wilkam De Grey, knt. at West- 
minſter, the 29th day of May in the 7th 
year of our reign, Boycott. 
6 June 1777. R. by R. 


Cos rs 
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COSTS for PLAINTIFF in Rx- 


PpPLEVIN. 


Hilary Vacation, 1778. 


Out of Pocket Agent Attorney 

Inſtructions and war- I. 5. 4d. JI. 5. d. l. 5. d. 

rant to ſue o © oſo 2 20 4 4 
Attending execution of 

the replevin bond 0 . % 1 0 3 1 
Paid ſheriff for ſame 11 i 1 0 

Eaſter Term following. 

Paid entring plaint o 3 8]o 3 80 3 8 
Attending county court © o O 1 80 3 4 
Searching for Recordari o o oo 180 3 4 
Declaration fo. 3 o o O % 4 6j@ 3 0 
Engroſſing duty, war- 

rant, &c. o d 3 % 1 1 
Entry on Roll 0 0s o- 6% 2:0 
Rule to avow 9 1 40j0.'2 210 6 
Searching for and draw- 

ing avowry 0 @ ofo 2 8/0 5s 4 
Copy avowry fo. 10 o 0 % t de 3 4 
Paid adviſing with 
council thereon, and on 

plea in bar o 10 600 10 600 10 6 
Attending him 
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Searching for rule to 
plead 1n bar 

Summons to amend de- 
claration 

Copy and ſervice 

Attending thereon 


Order, copy and ſer- 


vice 

Appointment to tax 
coſts, copy, and ſer- 
vice 

Taxing ſame 

Paid coſts of amend- 
ment 

Attending to amend 
declaration and to 


pay colts taxed 
Term, fee, letters, 
&c. 


Trinity Term, 


New rule to avow 

Searching for and de- 
manding avowry 

Copy avowry, fo. 10 

Searching for rule to 
plead in bar 

Plea in bar, fo. 6 

Fee to council for ſign- 
ing ſame 


Out of Pocket Agent 
1 
GG -x 
9 2 90 2 
S 
O O O0 1 
9 2 0 
o 2 Oſo 3 
6 0 Ge 
o 18 oſo 18 
0-0 ˖» 
9 90 3 
1778. 
o 1100 2 
e 0 e 2 
e 0 9 8 
6 6 9 
o oo 3 
o 10 610 10 


80 3 


ol (9) 
oo 
80 


+ O8 


Attorney 


&. ih. . 


© hp o0 K 
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Outof Pocket] | Attorney 
Attending him for that 8.444. $416 4.4 
purpoſe O O 3 
Engroſſing and duty Oo 3 2 
Paid for entry 4 oc + 
Paid for rule to reply 1 10 2 
Searching for and de- 
manding replication 0 © 
Copy replication 0 © 
Searching for rule to 
rejoin oO © 
Demurrer to replica- 
tion, fo. 3 5 8 
Fee to council for ſign- 
ing 
Attending him thereon 
Engroſſing and duty 
Paid entring demurrer 
Rule to rejoin in de- 
murrer _ 
Searching for and de- 
manding joinder 


Term fee, letters, &c. 


— — ͤä iy — 


in the Court of Common Pleas. 


449 


Costs for DRFENDANTH in Replevin, on 
ſtat. 11 Geo. II. chap. 19. ſect. 21. 
which orders double coſts to be paid 
by PLainTirr, on his being non- 


ſuited, &c. 


Attending in Bell Lane, 
Paddington, and mak- 
ing a diſtreſs on 
the goods of James 
Agate the tenant, 
notice thereof with 
inventory 

Two fair copies of in- 
ventory, to ſerve and 
kee 

Searching at ſheriff's 
office whether reple- 
vin brought, when 
found there was 

Paid man for four days 
poſſeſſion and board 
35. Gd. a day“ 


In ſberiff's court. 


* If man does not find himſelf in board, he is 


27. 6d, a day. 
Vol. I. 


Out of Packet | Apent 


J. 


9 


14 


G g 


3 


4. > 


10 


14 


Attorney 
. 
F 
98 
9 
O 14 O 


intitled to only 


Trinity 
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Trinity Vacation, 1779. 


Inſtructions and war- 

rant to defend 
Entring appearance 
Searching for bail 
Letters, &c. 


In ihis court 


Michaelmas 


Precipe for Re. Fa. Lo. 
to remove plaintiff 
and copy 

Paid curſitor for ſame 

Fee thereon 

Attending ſheriff there- 
with, and for return 

Paid ſheriff for return, 
and for ſummoning 
defendant 

Returning and filing 
Re. Fa. Lo. with fi- 
lacer 

Entring appearance 

Rule to declare 

Letters, &c. 


Cut of Pocket 


5 „ 
55 
0-2: 
86 
8 0 


'000 oO 


Ag nt 


O — © Vw & 


Term, following. 


O © 


O 0 0 30 


O = © 8 


9 0 
O 


O S » 


O GOO 


Attorney 


S 


— OV Un 
© > > > Þ 


mW © ow 
— 
© 


© > > > > * 


0 
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Hilary Term, 1779. 


Searching for and de- 
manding declaration 

judgment of Non-pres. 

Paid for ſtamp 

Entry on roll 

Paid prothonotary ſign- 
ing judgment 

Writ of retorn. haben. 

Attending ſheriff there- 


with, and for return 


Paid for return, © elon- 


gata” 

Paid filing ſame 

Term fee (Non-pros 
ſigned) 


Letters, &c. 


Out of Pocket 
3 
S8 303 
+ HS» oe - 
0-6-3 
8 6 
8 
2 3 2 
S8 6 
9 3 4 
8 1 0 
. 
6 


288 


O 0 O 


Agent 


080 


Proceedings on Replevin Bond. 


Eaſter Term, 1778. 


Iaſtructions and war- 
tant to proceed on 
recognizance of bail 
Attending ſheriff for 
licence to proceed, 


© © 
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Out of Pocket, Agent (| Attorney 

and ſigning his in- I. 5. d. l. 5. 2 6:5 „ 

demnity o 0 i 30 3 
Paid for ſame o 6 80 6 -8[o 5 8 2 
Copy replevin bond, 
folio 8. % % 1-4 

Capias 9 4 21 r 7 5-2 
Many journies in order : 

to ſerve ſame o 0 oſ% 2 60 5 0 

Cap. by contin. „ 

Endeavoring to ſerve 


ſame 8 0 % O2 68 15-4 
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. Fines. 


INES are uſed as common aſſurances 
for the conveyance of lands, and are of 
ſeveral ſorts, diz. 
1. Sur cognizance de ariit, come ceo que il 
ad de ſon done, 
2. Sur done, grant et render. 
3. Sur cognizance de droit tantum. 
4. Sur conceſſil. 
g. Sur releaſe. 


. Theſe are for ſeveral purpoſes, but the 
firſt is the moſt uſual, and of that only we 
ſhall treat here, che reſt being but ſeldom 
made uſe of, 
Fines are taken either with or without a b cf 


Dedimus potejtatem. ta ling a fine, 
Without à Dedimus. 


1. In court, or 
2. By the chief juſtice out of court. 


By Dedimus. 

1. By any of the judges, or by a ſetjeant 
at law (and in this caſc a Dedimus may be 
taken out after the caption, but before the 
Judge or ſerjeant will return the caption ;) or 

2. By commiſſioners named in the Dedi- 
mus, and therefore in this caſe the Dedimus 


mult be taken out before the caption. 
G8 3 Of 
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Of paſſing a fine in court, 


In this caſe you get the writ of covenant 
before the caption, and for that purpoſe you 
make out a Præcipe to the curſitor in the 
following form, according to the nature of 
the caſe, 12 
P:zcipe for Middleſex, 10 wit, Command A. B. gen- 
writ of ve. tleman and E. his wife, that juſtly, &:, 
Ik they perform to C. D. the covenant made 

between them, of one meſſuage and one par. 
den, with appurtenances in B. and unleſ, 


Sc. Returnable, &c. 


After you have got the writ of covenant, 
for which you pay 75s. 6d. you ingroſs the 
Precipe and concord in parchment 1n the 
following form. 


præcipe and Middleſex, 4 wit, Command A. B. gen. 

concord. tleman, and E. his wife, that juſtly, & 

they perform to C. D. the covenant made 
between them, of one meſſuage and one gar- 
den, with the appurtenances in B, and un- 
leſs, &c. 

And the agreement is ſuch, 10 wit, that I 
the aforeſaid A. and E. have acknowledged 
the aforeſaid tenementa, with the appurte- 
nances, to be the right of him the ſaid C. 
as thoſe which the ſaid C. hath of the giſt 
of the aforeſaid A. and E. and theſe they 
have remiſed and quit-claimed from * 

the 


4 


in the Court of Common Pleas. 


the ſaid A. and E. and the heirs of the ſaid 
4. to the aforeſaid C. and his heirs for ever: 
And moreover the ſaid A. and E. have gran- 
ted for them and the hei's of the ſaid A. 
that they will warrant to the aforeſaid C. and 
his heirs, the aforeſaid tenements, with the 
appurtenances, againſt them the ſaid A. and 
Z. and the heits of the ſaid A. for ever: And 
ſor this, Ec. 

You then go with the conuſors to Weſt- 
minfler, and give the writ, Præcipe and con- 
cord, to a ſetjeant's clerk, and he will get it 
paſſed tor you; the wite mult be examined 
by one of the judges, as to her free conſent, 
without coercion of her huſband. 
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If che fine be to be acknowledged before B he chief 
the chief juſtice, a judge, or ſerjeant at law, juſtice, ajudge, * 
you ingrols the Praecipe and concord on 9/4774. 


parchment, as before, and make another copy 
of them on paper, and write under each of 
them on the left hand (ide thus : 
Taken and acknowledged the 
day of in the 
eighth year of the reign of 
our ſovereign lord George the 
third, now king of Great 
Britain, &c. Befote me. 


The concord ingroſſed on parchment, and 
the paper copy thereof, mult be ſigned by the 
cognizors; you then go with the cognizors 
before the chief juſtice, judge, or ſerjcant, 
who will take the caption, examining the 
wife as before; the paper copy is kept by 


Gg4 the 


456 


The Attorney's Practice 


the clerk of the chief juſtice, judge, or ſer- 
jeant; you pay for the caption 125. 6d. 

If the fine be taken by a judge (not being 
the chief juſtice,) or by a ſerjeant, you ſue 
out a Dedimus poteſtatem, and for that pur- 
poſe you make out a Præcipe for the cui ſitot 
as followeth : 


Middleſex, ts wit, Command A. B. gen- 
tleman, and E. his wife, that juſtly, Ec. 
they perform to C. D. the covenant made 
between them of one meſſuage, and one gar. 
den, with the appurtenances, in B. And 
unleſs, Sc. 

De. po. To [naming the judge or fer- 

Jeant:] You pay for this Dedimus 105. 8d, 
And deliver it to the judge, or ſerjeant's 
clerk, who will get it returned for you. 

If the fine be to be taken by ſpecial com- 
miſſioners, you make a Precipe for the cut. 
fitor in the following form, according to the 
nature of your caſe. 


Eſſex, to wit, Command C. K. and L. his 
wife, that juſtly, Sc. they perform to D. B. 
gentleman, the covenant, &c. of twenty 


acres of land with the appurtenances in C. 
And unleſs, Cc. 


B. knight. 


R. 
De. Po. directed toy C. M. 
V. 


A OR 


V. 


in the Court of Common Pleas. 


You pay for this Dedimus 11. 5s. 84. 
Then you ingroſs the Præcipe and concord 
in parchment, in this form: 


Eſſex, to wit, Command C. K. and TL. his 
wife, that juſtly, Sc. they perform to D. B. 
the covenant made between them of twenty 
acres of land, with the appurtenances in C. 
And unleſs, &c. 

And the agreement 1s ſuch, that is to ſay, 
that the aforeſaid C. and L. have acknow- 
ledged the aforeſaid renements, with the ap- 
purtenances, to be the right of him the ſaid 
D. as thoſe which the ſaid D. hath of the 
gift of the aforeſaid C. and L. and thoſe 
they have remiſed and quit-claimed from 
them the ſaid C. and L. and the heirs of the 
ſaid C. to the aforeſaid D. and his heirs, for 
ever. And moreover the ſaid C. and L. have 
oranted for them and the heirs of the ſaid C. 
that they will warranc to the aforeſaid D. and 
his heirs, the aforeſaid tenements, with the 
appurtenances, againſt them the ſaid C. and 
L. and the heirs of the ſaid C. for ever. And 
for this, Ec, 

Taken and acknowledged the 

| day of in the 

eighth year of the reign of 
our ſovereign lord George the 
third, now king of Great 
Britain, &c. Before 


Any two of the commiſſioners may take 
the fine, examining the wife ſeparate and 
apart from the huſband, as to her free con- 

ſent, 
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ſent, without coercion from her huſbind, to 
paſs the fine, and part with her intereſt in the 
lands, telling her the conſequence of her ac- 
knowledging the fine; the Præcipe and con- 
cord ſhould be read to the cognizors, and 
then ſigned by them, and the commiſſioners 
ſign the caption and then annex the Pre. 
cite and concord tothe Dedimus, and the com- 
miſſioners ſubſcribe their names to the return, 
which is to be indorſed on the back of the 


Dedimus in the following words, viz. 


The execution of this writ appears in à cer- 
tain ſchedule hereunto annexed. 

Vide poſtea the rule; as the affidavit ne- 
ceſſary of the due taking of a fine by Dedi- 
mus, and a judge's Allocatur thereon. 

As to paſſing the fine through the offices; 
you carry the writ of covenant to the Alien 
ation-Office in the King's Bench Walks in the 
Temple, to compound for the fine, for which 
the commiſſioners have fixed rules, according 


to the parcels in the writ; if a commiſſioner 


be preſent, you compound for the fine im- 


mediately, and pay the fine and the fees, 


the latter generally about 2s. The clerk 
keeps the writ generally two days to enter it 
in the office-books; having got the writ from 
the Alienation-Office, you ingroſs a warrant 
of attorney on parchment in the following 
form, according as your caſe requires. 


Michael- 


in the Court of Common Pleas. 


Michaelmas term in the ſeventh year of 
king George the third. 


Eſſex, D). B. putteth i in his place A, B. his 
to wit. attorney, to proſecute a writ of 
covenant againſt C. K. and L. his wife of 


lands in C. 


This warrant you file with the clerk of 
the warrants in Clifford's Inn, for which you 
pay 4d. and 4d. for every Poſt terminum; 
for the warrant of attorney mult be of thar 
term in which the writ of covenant was re- 
turnable. 

By ſtat. 32 Geo. 2. c. 14. ſet. 1. On eve- 
ry writ of covenant which ſhall be ſued out 
for the paſſing of fines in the Common Pleas 
at Weſtminſter, the officer whoſe duty it is to 
ſet and indorſe the pre-fine payable thereon, 
ſhall at the ſame time ſer the uſual poſt-fine, 
and indorſe the ſame on the back of the ſaid 
writ, together with his name or mark of of- 
fice, in like manner as the ſame are now in- 
dorſed at the King's ſilver office, which poſt- 
fine ſhall be forthwith paid to the receiver of 
pre-fines at the alienation office, with 4d. 
as his fee for receiving the ſame, inſtead of 
the fee of 4.9. charged on lands and heredi- 
taments, and payable to ſheriffs, bailiffs, 
and others, on diſcharging the ſame, by 3 
Geo. 1. cap. 15. which fee of 4. by the ſaid 
act granted, after the firſt day of Trinzty 
term 1759, ſhall ceaſe; and ſuch receiver 


hall indorſe, upon the back of every ſuch 
| writ 
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writ of covenant, one mark of office, as is 
now uſed by him on the receipt of pte. fines 
at the alienation office, with the name of 
ſuch receiver, and the ſum received as the 
oſt fine, which mark of ſuch receiver ſhall 
diſcharge the manors, lands and heredita- 
ments compriſed in the ſaid writ of cove- 
nant, and the cognizees named therein, 
By ſect. 2. The officer or clerk of the 
king's ſilver office, or his deputy, ſhall con- 


tinue to enter every fine upon record in the 


way hitherto uſed, and make the fame en- 
tries, and put thereon the fame indorſements 
with the ſame mark, and in like manner 
as has hitherto been the practice of the ſaid 
office in paſling of fines; and no fine, until 
the ſame be marked with the ſum to which 
the poſt fine amounts in the King's ſilver 
office, ſhall be eficctual in law. 

By ſect. 3. Where no pre: fine is payable 
on any writ of covenant, (viz. where the 
iands are unter the yearly value of five marks) 
the officer at the alicnation office, whoſe du- 
ty it is to ſet the pre- ines, ſhall ſet on eve- 
ry writ of covenant brought to the ſaid alie- 
nation office, on which no pre-fine 1s pay- 
able, a poſt-fine of 6s. 8d. and ſhall incorſe 
ſuch poſt-fine of 65. 84. on every {uch writ 
of covenant with his name and mark of of- 
fice, as it hath been uſual; and every ſuch 
poſt-fine of 65. 84. ſhall be paid to the re- 
ceiver of the alienation office, before the writ 
of covenant on which no pre: fine is payable, 
be paſſed ut the alienation office; and the re- 
celver, on payment of the ſaid 6s. 8d. ſhall 

indorſe 


© 
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indorſe and mark every ſuch writ of cove- 
nant, as other writs of covenant are by this 
act directed to be indorſed. 

By ſect. 4. The officer or clerk of the 
king's ſilver office, or his deputy, after the 
firſt "day of Trinity term 1759, ſhall not fe- 
ceive any writ of covenant, unleſs it appear 
by the ma:k and indorſement of ſuch re- 
cciver, that the poſt-fine has been paid. 

By ect. 5. If after the payment of ſuch 

ſt- fine, the writ of covenant by the death 
of any of the parties, or other cauſe, be pre- 
vented from paſſing through the ſeveral 
other offices, ſo as the ſaid fine is not com- 
pleted; then the ſaid receiver ſhall repay to 
the cognizees, or their attorney, on pro- 


ducing and filing with him the ſaid writ of 


covenant, every ſuch ſum as has been before 
by him received for che poſt fine; and ſuch 
writ of covenant ſo remaining filed with ſuch 
receiver ſhall be a diſcharge to ſuch re- 
ceiver. 

By ect. 11. This act ſhall not alter the 
operation of any fine, which after the firſt 
day of Trinity term 1759 ſhall be levied in 
the Common Pleas at Weſtminſter, or the 
courſe of paſſing fines in that court, other- 
wile than by this act directed. 

You then carry the writ of covenant to 
the office of the Cuftos Brevium, in Brick 
Court in the Temple, to be entered, and three 
days after you tetch it away, carry then 
with you the concord and Dedimus (if any) 
to have the proclamations indorſed; you 
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. 
vit neceſſary of vv voce of the due acknowledgment of 


the due exicus 


lion of a fine, 


The Attorney's Praclice 
pay here 35. 8 d. and 15. 8 d. for every Poſ 


terminum, if any. 

J hen annex to the writ of covenant the 
concord and Dedimus (if any), and leave 
them at the king's filver office in Old Crown- 
Office Row in the Temple; you pay here 13. 
8 4. for the caption, and 44. for every other 
caption, if more than one, and fetch the writ, 
Sc. from this office the third day after you 
left it. 

Then you carry the writ, concord, Sc. to 
the chirographer's office, to make the inden- 
tures; which you have in about a week's time. 

/ HEREAS by a rule of this court, 
made in the thirteenth year of the 
reign of his late majeſty king George, it was 
ordered, that no fine whatſoever taken and 
acknowledged before any commiſſioners, by 
virtue of a writ of Dedimus poteſtatem to 
them directed, be allowed to pals, unleſs 
ſome perſon preſent when ſuch fine was ta- 
ken and acknowledged did perſonally ap- 
pear before the lord chief juſtice, or ſome 
other juſtice of this court, and was examin- 
ed upon oath touching the due execution 
thereof, and particularly whether ſuch per- 
ton knew the parties acknowledging ſuch 
fine; which rule has been found by experi- 
ence to be attended with inconveniencies, 
and has not anſwered all the good purpoles 
for which it was intended; for remedy 
thereof, and the better to aſcertain the prac- 
rice for the future, 
It 1s ordered, that, inſtead of an oath made 


* 


ſuch 


2 


— 
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ſuch fines, an affidavit or affidavits in writ- 
ing on parchment ſhall be made and annex- 
ed to every fine ſo taken as aforeſaid, in 
which affidavit or affidavits the perſon or 
perſons making the ſame ſhall ſwear, that 
he or they knew the party or parties ac- 
knowledging ſuch fine; that the ſame was 
duly ſigned and acknowledged; that the 
party or parties acknowledging, and alſo the 
commiſſioners taking the ſame, were all of 
full age and competent underſtanding ; that 
the femes covert (if any) were ſolely and 
ſeparately examined apart from their huſ- 
bands, and freely and voluntarily conſent- 
ed to and acknowledged the fame, and that 
the conuſor or conuſors, and every of them, 
knew the ſame to be a fine to paſs his, her, 
or their eſtate or eſtates ; which fine, toge- 
ther with ſuch affidavit or affidavits annex- 
ed, ſhall be tranſmitted to the ſaid lord chief 
Juſtice, or ſome other juſtice of this court 
for his Allocatur thereon, and ſuch affidavit 
or affidavits ſhall remain annexed to ſuch 
fine, and be left with the ſame in the pro- 
per office. And it is ordered, that all and 
every ſuch affidavit and affidavits as afore- 
ſaid, except where the perſon or perſons at 
the time of their acknowledging the fine are 
in Ireland, or ſome other parts beyond the 
ſeas, ſhall be made by ſome attorney or at- 
tornies of the courts at Weſtminſter Hall, or 
of the great ſeſſions in Hales, or of the coun- 
ty palatine of Cheſter, Lancaſter and Durham, 
and ſhall be ſworn before a perſon duly au- 
thoriſed to take affidavits in this court, Hz. 
17 Geo. 2. The 
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Te form of an affidavit of the due cape 


lien of a fine. 


In the Common Pleas, 


A B. of - in the county of ——— 
one of the attornies of his majeſty's 
court of and one of the commiſſionets 
named in the writ of Dedimus poteſtatem, for 

taking the acknowledgment of the fine here. 
unto annexed, maketh oath and faith, that 
he knows C. D. and E. his wife, and F. 6 
and H. his wife, the conuſors named in the 
ſaid fine, and that the ſame was duly ſigned 
and acknowledged by them before this de- 

ponent and J. K. gentleman, the other com- 
miſſioner named in the ſaid writ; and that 
the ſaid C. D. and E. his wife, and F. C. 
and H. his wife, and alſo this deponent and 
the ſaid J. K. were at the time of taking and 
acknowledging the ſaid fine all of full age 
and competent underſtanding. That the ſaid 
E. and H. we ſolely and ſeparately examin- 
ed apart from their huſbands, and freely and 
voluntarily conſented to and acknowledged 
the ſaid fine, and that the ſaid conuſors, and 
every of them, knew the ſame to be a fine 
to paſs his, her, or their eſtate and eſtates. 
A. B. 


Sworn at — in the county 
of the — day of 
— in the year of our 
Lord — before me 
L. M. one of, (&c.) 
Or 
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ha Or thus, if the affidavit is not made 
by a commiſſioner. 


In the Common Pleas. 


4,3. of in the county of — one of 1 
* the attornies of the court of —— ma- | , 
keth oath and ſaith, that he knows C. D. and | 
E. his wife, and F. G. and H. his wife, the 
conuſors named in the fine hereunto annex- 
ed, and that the ſaid fine was duly ſigned 
and acknowledged by them in this depo- 
nent's preſence, and that they the ſaid C. D. 
and Z. his wife, and F. G. and H. his wife, 
and alſo J. K. and L. M. gentlemen, the 
commiſſioners taking the ſame fine, were at 
the time of taking thercof all of full age, 
Ec. as in the former. 
If there be only one conuſor and his wife, 
lay — and each of them : 


By a rule made Trin. 26 & 27 Geo. 2. re- 
2 citing the laſt rule of Hil. 17 Geo. 2. and 
4 that the ſame had been found by experience 
: to have anſwered many, but not all the good 
1 purpoſes for which it was intended : To 
e make therefore the ſame more efſtctual and 
| complete, and the better to aſcertain the 
x practice for the future ; 

It is ordered that in the affidavit, or affi- Further rule 
davits, made in purſuance of ſuch rule, the een. 
perſon or perſons, ſo making the ſame, ſhall 
not only {wear as they are directed by the 

laid rule, but alſo that the fine was duly 
r Von. I. H h ſigned 
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ſigned and acknowledged, upon the day and 
year, or days and years, mentioned in the 
caption; and if there be any razure or in. 
terlineation in the body or caption of ſuch 


fine, that ſuch razure or interlineation wa 


made before the party or parties ſigned the 
ſaid fine, and before the caption was ſigned 
by the commiſſioners : Which affidavit, - 
affidavits, ſhall be annexed to the fine, ang 
ſhall be tranſmitted to the ſaid lord Chief jy. 
ſtice, or ſome other juſtice of this court, for 
his Allocatur thereon, and ſhall remain an. 
nexed to ſuch fine, and be left with the ſame 
in the proper office, as is directed by the 
ſaid rule. 4 


An addition to be made to the forme 
affidavit. 


ND this deponent further ſaith, that 

the ſaid fine was duly ſigned and ac. 
knowledged, upon the day and year men- 
tioned in the caption, (or upon the ſeveral 
days and year, or years, reſpectively men. 
tioned 1n the captions, if there happens to 
be more captions than one;) and that the 
razure or interlineation (razures, or inter- 
lineations in the body (or in the caption, or 
captions) of ſuch fine (as the caſe ſhall hap- 
pen) was (or were) made before the party 
(or parties) ſigned the ſaid fine, and before 


the caption (or captions) was (or were) ſign- 


ed by the commiſſioners, 
A fine 
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and A fine was taken before Prentice an attor- Fine paſſed on 

the ney, and Prentice a tradeſman as coqmmiſſi- ts by a 

In. . . . tra e/man. 
oners; Prentice the attorney died without 

having made an affidavit of the acknowledg- 

Vas ment of the fine. One of the cognizors be- 

the came bankrupt, abſconded, and did not ſur- 

ed tender within the time limited by the ſta- 

Or il tute. Ordered that the fine ſhould pals on 

nd BN :fidavit of the due acknowledgment thereof 

Ju- by Prentice the tradeſman. Frin. 27, 28 

fr 7s. 2. Barnes 217. Say againſt Smith and 


a others. 
Writ of covenant teſted firſt day of Eaſter Death of one 
term, diz. 1 May 1784. 2 cogni- 
Fine taken by De. po. 13 May. bing , 5 


Wrir of covenant returnable 19 May. ere, bur no 
Compounded and pre- fine paid between Caveat 27/4 
17 & 20 May. after. 
Mary Nunn one of the cognizors died 27 
May. 
After paſſing the return, warrant of at- 
torney and Cu/tos brevium offices, the writ 
was brought to the king's ſilver office on 1t 
June, and the clerk there then entered the 
king's ſilver or poſt- fine in his book, and on s 
the writ of covenant. 
A Caveat to prevent the completing this 
fine was brought to the king's ſilver office 
on 13 June (before the record was made up 
in form). 
The court utterly exploded the notion, 
which had prevailed, undoubtedly by miſ- 
take, that the king's ſilver is the pre- fine or 
fine for licence to alienate; certainly it is 
nat; the king's ſilver is the poſt- fine or fine 
H h 2 for 
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for licence to accord. 2 If. 411. Dy 
246. The return of the writ of covenantj; 
agreed to be in the life-time of Mary the 
cogniſor ; and from that time the crown has 
a right to the poſt-fine, which was entered 
at the king's ſilver office before any Caveat 
55 againſt it; the making up the record in 
form is certainly a miniſterial act, not neceſ 
ſary to be done previous to the Caveat; the 
entry by the clerk of the King's ſilver as 
aforeſaid is ſufficient. (2 Ro. 40. 19. 9.9, 
I. in point.) Paſ. 28 Geo. 2. Barber plain- 
tiff againſt Henry Nunn and Maty his wife 
and others deforcients. Barnes 218. 
Fine taken be» A fine taken at Naples ordered to paſs 
2 . though not ſigned by the parties, on affida- 
| —_— ng vit that it was duly acknowledged ; that the 
dered to paſs, parties were of full age and good under- 
{ſtanding ; that the feme covert was examin- 
ed apart from her huſband and freely con- 
ſented. The fine being taken beyond lea is 
not within the late rule requiring an affidavit, 
and the ſigning a fine by the cogniſors is not 
an eſſential part. By Willes, ch. juſt. and 
Clive juſt. 27 February 1756. Fleetwood 
Pane, Calender and wife and others detor- 
cients. Barnes 219, 220. 
A fine amended in the name of a pariſh, 
which was levied in the reign of ques 
Anne. 3 Wilſ. Rep. 58. 
Fine amended by deed of uſes, adding a 
vill. Barnes 24. 
Proceedings to perfect a ſine ſtayed, and 
former procecdings vacated, wife of one of 
the cognizors, dying before return of * 
0 
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of covenant, on motion, without putting 
parties to bring writ of error; the concord 
is to be made at return of writ of covenant, 
if party die before that day, there can be 
no agreement, all is void. Barnes 220, 221, 


A fine from three conuſors and the wives of 
two of them, to two conuſees, upon two 
writs of covenant, 1. Of meſſuages, cottages, 
barns, flables, gardens, orchards, land, 
meadow, paſture, wood, comm n of paſture, 
and free fiſhery. 2. Of meſſunges, colta ges, 
barns, ftables, gardens, orchards, land, 
meadow, paſture, word, furze and beath. 


Norfolk, T YOmmand A. B. gent. and C. 
to wit, his wife, D. E. gent. and F. 
his wife, and G. H. gent. that they juſtly, 
&c. perform to F. K. eſq; and L. M. gent. 
the covenant made between them of four 


meſſuages, ſix cottages, four barns, ſix ſta- 


bles, ſix gardens, ſix orchards, four hundred 
acres of land, four hundred acres of mea- 
dow, four hundred acres of paſture, forty 
acres of wood, common of paſture for all 
cattle, and free fiſhery with the appurtenan- 


ces in N. O. and P. And unleſs, &c. 


Suffolk, to weit, Command the ſame that 
they juſtly, &c. perform to the ſame the 
covenant made between them of fix meſſu- 
ages, four cottages, five barns, {ix ſtables, 
fix gardens, fix orchards, four hundred acres 


of land, two hundred acres of meadow, two 
Hh 3 hundred 
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hundred acres of paſture, thirty acres of 
wood, and forty acres of furze and heath, 
with the appurtenances in &. R. Sc. and 
unleſs, c. 

And the agreement is ſuch, to wit, that the 
aforeſaid A. and C. D. and F. and G. have 
acknowledged the aforeſaid tenements, com- 
mon of paſture and fiſhery, with the appur. 
tenances to he the right of the ſai 7. as thoſe 
which the ſaid F. and L. have of the gift of 
the ſaid A. and C. D. and F. and G. and 
thoſe they have remiſed and quit- claimed 
from themſelves the ſaid A. and C. D. and I. 
and G. and their heirs, to the ſaid 7. and J. 
and the heirs of the ſaid J. for ever. Au. 
moreover, the ſaid A. and C. have granted 
for themſelves and the heirs of the laid (. 
that they will warrant to the ſaid JF. and J. 
and the heirs of the ſaid J. the aforeſaid te. 
nements, common of paſture and fifhery, 
with the appurtenances, againſt them the 
ſaid A. and C. and the heirs of the ſaid C. for 
ever. And further the ſaid D. and F. have 
granted for themſelves and the heirs of the 
ſaid F. that they will warrant to the aforeſaid 
J. and L. and the heirs of the ſaid J. the 
aforeſaid tenements, common of paſture and 
fiſhery, with the appurtenances againſt them 
the ſaid D. and F. and the heirs of the ſaid 
F. for ever. And alſo the ſaid G. hath 
granted for himſelf and his heirs, that he will 
warrant to the aforeſaid 7. and L. and the 
heirs of the ſaid 7. the aforeſaid tenements, 
common of palture ard fiſhery, with the 


apput: 
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ſaid G. and 
s againſt him the 
Nis for SR and for this, &c. 


of 
ath, 
and 


Taken and ack nowledged, &c. 
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BILL of Diſburſements and Fees on 
Fine paſſed by De. Po. 


parcels for fine e Oo oo 3 410. 6" 
Precipe for De. Po. and 
copy for curſitor O 
De. Po. and fee I 
Precipe and concord 
with fair copy, fo. 4 o O oſo 2 B80 5 4 
Engroſſing and parch- | 
ment 9 0 3 1 91 3 1 
Affidavit of caption, | 
parchment duty, en- 


| 

Trinity Vacation, 1778. \ 

Out of Pocket! Agent | Attorney ] 

Peruſing writings, at- J. s, d. l. 5. d. l. 5. 4. ] 
tending for that pur- 
pole, and to ſcttle 

| 


O 
O 
— 
O 
O 
Vo 
O 


0 
2 
— 
— 
O 
O 
— 

— 
VO 
＋ 


groſſing, and oath 0-3 9% 3 30% 
Allowance 6 4 80 4 % 0 4 
Attending judge for 

ſame ©. 0-:010-- 1: 8% 3 
Writ of covenant and | 

fee ® 7 Glo 10 1000 14 2 
Private ſeal 0 8 6 8 600 8 6 
King's fine 4 13 44 13 4413 4 
Atterding to compound o O oo 3 40 6 8 
Altenation fees oO 4 oo 4 olo 4 0 
Pre-fine and poſt-fine 7-0 D , 168 
Letters, &c, 0-0 % % 4 
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Michaelmas Term following. 


Returning and inrolling 
covenant 

Warrant of attorney, 
and filing 

Keeper of writs 

King's ſilver 

Chirographer 

Indentures 

Paſſing fine 

Letters, &c. 


Out of Pocket 


J. 


90 


Ss, 


OO O8 © 


d. 
6 


OO A © ob 


2 


0 0 .0-Y ©0:V:0 


Agent 


$4 


Mm GA OANnWwWeo 


O 


O © 00 9 0 
80e 


ON M &©& 9+ 


Bill of Diſburſements and Fees on Fine paſſed at 
Bar, conſiſts of the ſame Items as the laſt, ex- 


cept as hereunder expreſt. 


Precipe for covenant, 
and copy for curſitor 

Serjeants for counting 
fine at bar 

Attending court 

Paid ſecondary and cryer 

Paid king's fine 


O 


0 © © 


O 


O 8 08 


O 


O HO © 


wm O © © 


bay. 


O © UW 0» 


O Op © UW 


O 


=m 0 0 © 


N. B. The reſt of this bill ſame as laſt. 


ddI 


O © Ow 


O 


O 0 + 
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parties appear 
in proper per- 
fon. 
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Recoveries. 


F ſuffering a recovery where the tenant 

and vouchees appear in perſon. 
You prepare a Precipe on paper, accord. 
ing to the nature of your caſe, in this man- 


ner: 


Cooke. 
Eaſter term in the ſeventh year 
of the reign of king George the 
third, 


Eſſex, F \Ommand R. R. gentleman, that 
to wit. he juſtly, Sc. render to S. R. 
three meſſuages, and twenty-four acres of 
land (ſpecifying the parcels) with the apputte- 
nances in D. which he claimeth, c. 
Tenant in perſon voucheth to 
warrant S. F. who in perſon 
voucheth to warrant Edmund 


Wilſon. 


If there be more vouchees, name them 


' in order, naming Edmund Wilſon, who is 


the common vouchee, laſt. 

Then you go with the tenant and vouchee 
or vouchees (except the common vouchee) 
to Weſtminſter, and give the Præcipe to a 
ſerjeant's clerk, who will get it paſſed at bar, 
and deliver it back to you, 


If 


SO nn 1 _ « TDMA 


at 


1 
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If the recovery be with ſingle voucher, 
you pay the ſerjeant's clerk 65. with double 
voucher 85. with treble voucher 105. with 
quadruple voucher 12 5s. and if by warrant 
of attorney 45. more. There are other fees 
in court amounting to about 55. more, if 
by warrant of attorney, to 6s, but you may 
give thoſe fees to the ſerjeant's clerk who 
pil pay them for you. 

You then make a copy of the Præcipe for 
the curſitor to make out the writ of entry in 
the following form. 


Eſſex, 40 wit, Command R. R. gentle- 
man, that he juſtly, Sc. render to S. K. 
three meſſuages and twenty-four acres of 


land, with the appurtenances in D. which he 


claimeth, Ec. 
Returnable from Eaſter day 
in 15 days. 


You pay for the writ of entry 55, 64. and 
then get the attorney general's hand to it, 
for which you pay 10s. (this is frequently 
done laſt of all); you then go to the aliena- 
tion office in the Temple, and compound for 
the fine, which for ſuch ſmall parcels as 
above is generally 6s. 8d. which you pay 
with the clerk's fee, generally about 25. or 
25. 6 d. 

You then make out a wric of ſeiſin, for 
the form of which vide poſtea, and having 


got it ſigned by the prothonotary and ſeal- 


ed, you carry that and the writ of entry to 
the return office, N®, 3 in the Inner Temple, to 
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be returned ; for the return of each you pay 
I s. 6d. 

You then prepare a draught of your reco. 
very in the form after mentioned, and pet. 
ting a roll from the prothonotary's office en- 
ter it thereon in an ingroſſing hang. 

Then the exemplification 1s to be ingroſſ- 
ed in an exemplify ing hand in the form hete- 
after mentioned, on a ſkin of parchment, 
with a double five ſhillings ſtamp. Then go 
to the prothonotary's office, taking with you 
the roll, exemplification, writs, and Præcipe 
paſſed at bar, docket the roll, enter the Prac- 
cipe on the remembrance roll, according to 
the form you'll ſee there, and one of the pro- 
thonotary's clerks will examine the writs, 
entries and exemplification; you pay him 


the fees, which are different according to the 


nature of the caſe ; he then ſigns the exem- 
plification, which you then get ſealed. 


The form of the recovery as entered on the roll, 


Entry returnable from Faſter 
day in 15 days, 


Eſſex, ky R. gentleman, in his proper per- 
to wit, © * ſon demandeth againſt R. R. gen- 
tleman, three meſſuages and twenty-four 
acres of land with the appurtenances in D. 
as his right and inheritance, and into which 
the ſame R. hath not entry but after the dil- 
ſeiſin which Hugh Hunt thereof unjuſtly, and 
without judgment hath made to the ſaid S. 


within thirty years, &c. And wo 
e 


ly 


in the Court of Common Pleas. 


he ſaith, that he was ſeiſed of the tenements 
aforeſaid, with the appurtenances, in his de- 
meſne as of fee and right, in time of peace, 
in the time of our lord the king that now is, 
by taking the profits thereof to the valve, 
Se. and into which, Sc. and thereof he 
bringeth ſuit, Ec. 

And the aforeſaid R. in his proper perſon 
cometh and defendeth his right, when, c. 
and thereupon voucheth to warrant 8, F. who 
is preſent here in court 1n her proper perſon, 
and freely warranteth the tenements aforeſaid, 
with the appurtenances, to the ſaid R, Sc. 
and hereupon the ſaid S. demandeth againſt 
the ſaid 8. tenant by her own warranty the 
tenements aforeſaid, with the appurtenances 
in manner aforeſaid, &c. and whereupon 
he ſaith, that he was ſeiſed of the teneinents 
aforeſaid, with the appurtenances, in his de- 
meſne as of fee and right, in time of peace, 
in the time of our lord the king that now is, 
by taking the profits thereof to the value, 
Sc. and into which, Sc. and thereof he 
bringeth ſuit, &c. 

And the ſaid S. tenant by her own warran- 
ty defendeth her right, when, Sc. and there- 
upon ſhe further voucheth to warrant Ea- 
mund Wilſon, who is preſent here in court in 
his proper perſon, and freely warranteth to 
her the tenements aforeſaid with the appur- 
tenances, &c. and hereupon the {aid &. de- 
mandeth againſt him the ſaid Edmund te- 
nant by his own warranty the tenements 
aforeſaid, with the appurtenances in manner 


aforelaid, Sc. and whereupon he faith, that 
he 
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he was ſeiſed of the tenements aforeſaid, with 
the appurtenances, in his demeſne as of fee 
and right, in time of peace, in the time of 
our lord the king that now is, by taking the 
profits thereof to the value, Sc. and into 
which, &c, and thereof he bringeth ſuit, 
Ec. 

And the ſaid Elaand, tenant by his own 
warranty defendeth his right, when, Ee. 
and faith, that the ſaid Hugh did not diflciſe 
the ſaid S. of the tenements aforcſaid with 
the appurtenances, as the ſaid S. by his writ 
and declaration above doth ſuppoſe ; and of 
this he putteth himſelf upon the country, 
Sc. 

And the ſaid S. thereupon craveth leave 
to imparle, and he hath it, Sc. and after- 
wards the ſaid S. cometh again here into 
court 1n this ſame term 1n his proper perſon, 
and the ſaid Edmund although ſolemnly call- 
ed cometh not again, but departed in con- 
tempt of the court, and maketh default; 
therefore it is conſidered, that the ſaid S. re- 
cover his ſeiſin againſt the ſaid R. of the te- 
nements aforeſaid with the appurtenances, 
and that the ſaid R. have of the land of the 
ſaid S. to the value, Sc. and furthermore 
that the ſaid S. have the land of the ſaid Ed- 
mund to the value, Sc. and the ſaid Edmund 
in mercy, Sc. and hereupon the ſaid 8. pray- 
eth a writ of the lord the king to be directed 
to the ſheriff of the county aforeſaid, to caule 
full ſeiſin of the tenements aforeſaid with the 
appurtenances to be delivered to him, and 
1s granted to him returnable here on the mor- 

row 


in the Court of Common Pleas. 


row of the Aſcenſion of our Lord; at which 
day the ſaid S. cometh here into court in his 
proper perſon, and the ſheriff namely E. E. 
eſq; now returneth, that he by virtue of the 
aforeſaid writ to him directed on the twenty- 
ſecond day of May in this ſame term did 
cauſe full ſeiſin of the tenements aforeſaid 
with the appurtenances, to be delivered to 
the aforcſaid S. as by the ſaid writ he was 
commanded, Sc. | 


Exemplification of the above recovery. 


GE ORGE the third, by the grace of 
God, of Great Britain, France, and Ire- 
land, king, defender of the faith, Sc. To all 
to whom theſe our preſent letters ſhall come, 
reeting. Know ye that amongſt the pleas 
of land inrolled at Weſtminſter, before Sir 
John Eardley Wilmot, knight, and his bre- 
thren our juſtices of the bench of the term 
of Eafter in the ſeventh year of our reign, 
upon the ſeventh roll it is thus contained : 
Entry returnable | he whole of the above en- 
try to the words] Commanded, Sc. All and 
ſingular which premiſſes at the requeſt of the 
laid S. by the tenor of theſe preſents we have 
commanded to be exemplified; in teſtimo- 
ny whereof, we have cauſed our ſeal ap- 
pointed for ſealing of writs in the bench afore- 
laid to be affixed to theſe preſents. Witneſs 
Sir John Eardley Wilmot, knight, at Weſt- 
minſter, the twenty-firſt day of May in the 

ſeventh year of our reign, 

| Cooke. 


To 
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Of recoveries To prevent the expence and delay of x 
where ſome of Nedimus for the tenant, when he lives at di. 


0 
the parties : 
appear by at- ſtance from Weſtminſter, generally ſome per. | 
torney. ſon in London is made tenant to the Præcipe; 


therefore there being ſeldom a Dedimus for 
the tenant, and this being intended as a ſhort 
treatiſe of the moſt uſual matters in recove. 
ries, and not of all its branches, I ſhall pro- 
ceed to recoveries where the vouchee ap- 
pears by attorney. 

Prepare a Præcipe for the curſitor to make 
out the Dedimus poteſtatem, according to 
the nature of your caſe, in the following 
form: | 

Shropſhire, to wit, Command A. B. gen- 
tleman, that he juſtly, Sc. render to R. R. 
gentleman, twenty meſſuages, ten gardens, 
two hundred acres of land, one hundred 
acres of meadow, one hundred acres of pa- 
fture, fifty acres of wood, fifty acres of furze 
and heath, common of paſture for all man- 
ner of cattle, fairs, markets, tolls, ſtallage 
and pickage, with the appurtenances in B, 
L. B. C. and L. which he claimeth, Cc. 

The tenant in perſon voucheth 

to warrant R. V. eſq; and 
W. V. gent. (whereupon 
ſummons returnable from the 
j day of St. Martin in fifteen 
{1 days) who by attorney vouch- 
bf eth rowarrant Edmund Wilſon, 
Sir J. B. knt. 
Y 44 gent. 
You pay the curſitor for this writ x 5 8 
The 


6 —— zz _ at 


* 


De. po. to 
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F The warrant of attorney is to be ingroſſed 
i on parchment thus: 
er. | 
e; Shropſhire, 10 wit, R. V. eſquire, and W. 
or IV. gentleman, whom A. B. gentleman, hath 
It youched to warrant, put in their place F. S. 
e. and E. C. their attornies, jointly and ſeve- 
0- rally againſt R. R. gentleman, of a plea of 
p- land, Cc. | | 

Taken and acknowledged the 
ce day of in the 
0 ſeventh year of the reign of 
8 king George the third, be- 

fore. 

* 
Ihe vouchees are to ſign and acknowledge 
S, the warrant of attorney, in the preſence of 
d any two of the commiſſioners who are to 
c ſign the caption, and alſo an indorſement on 


the back of the Dedimus in theſe words, viz. 
The execution of this commiſſion appeareth in 
a certain ſchedule to this commiſſion annexed. 


Hilary Term, in the fourteenth year 
of the reign of king George the third. 


In the common pleas. 


OR the more effectual and certain 
proof of the due acknowledgment of 
warrants of attorney, taken from the tenants 
or vouchees in common recoveries, by vir- 1 
tue of any writ of Dedimus Poteſtatem, It is 
ordered by the court, That from and after 
e Vor. I. Ii the 
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the firſt day of Michaelmas term next, ng 
common recovery, wherein the tenant or 
tenants, vouchee or vouchees, or any of 
them, ſhall appear and defend by attorney, 
ſhall be arraigned at the bar, unleſs an af. 


* fidavit or affidavits in writing on parchment 


ſhall be made and annexed to a copy of the 
precipe and warrant or warrants of attorney, 
acknowledged by ſuch tenant or tenants, 
vouchee or vouchees, by virtue of any writ 
or writs of Dedimus Poteſtatem; in which af. 
fidavit or affidavits the perſon or perſons 
making the ſame ſhall ſwear, That he or 
they knew the party or parties acknowledg. 
ing ſuch warrant or warrants of attorney; 
that the ſame was or were duly ſigned and 
acknowledged, upon the day and year or 
ſeveral days and years mentioned in the ca 

tion or ſeveral captions thereof ; that the 
party or parties acknowledging, and alſo the 
commiſſioners taking the ſame, were all of 
full age and competent underſtanding ; that 
the femes covert (if any) were ſolely and ſe- 
parately examined apart from their huſbands, 
and freely and voluntarily conſented to and 
acknowledged the ſame; that all the ſaid 
parties knew the fame warrant or warrants 
of attorney was or were intended for ſuffering 
a common recovery to paſs his, her, or their 
eſtate or eſtates. * And further, that the ra- 
Zure or razures, interhneation or interlinea- 
tions, (if any) in the body or caption of ſuch 


original warrant or warrants of attorney was 


or were made before the ſaid parties or any 
of them ſigned the ſaid warrant or warrants, 
| and 


Q © 


C1. Tf , WF .. ap ©O- 


ad ts. — 


in the Court of Common Pleas. 
and before the commiſſioners ſigned the ſaid 
caption or captions, which affidavit or affida- 
vits (together with the ſaid copy of the precipe 
and warrant or warrants of attorney, whereun- 
to the ſame ſhall be annexed) ſhall be filed in 
the office of inrolment of writs for fines and 
recoveries. And it is ordered, T hat all and 
every ſuch affidavit or affidavits, as afore- 
ſaid, ſhall be made by ſome attorney or at- 
tornies, of the courts of Meſtminſter-Alall, or 
of the great ſeſſions in Males, or of the 
counties palatine of Cheſter, Lancaſter or 
Durham, and ſhall be ſworn before a perſon 
duly authorized to take affidavits in this 
court, except where the party or parties re- 
ſpectively, at the time of their acknowiedg- 
ing ſuch warfant or warrants of attorney, 
ſhall be in that part of Great- Britain called 
Scotland, or in Ireland, or in ſome other parts 
beyond the ſeas: and in caſe the ſaid party 
or parties ſhall be in Scotland, then the ſaid 
affidavit or affidavits ſhall be made by one of 
the clerks of his majeſty's ſigner, and ſworn 
before one of the judges or other perſon duly 
authorized to take affidavits or depoſitions 
in the court of ſeſſion or court of exchequer 
in that part of the united kingdom : But 
if the ſaid party or parties ſhall be in Ireland, 
or in any other parts beyond the ſeas, then 
the ſaid affidavit or affidavits ſhall be made 
by one of the commiſſioners who hath taken 
the acknowledgment of ſuch warrant or war- 
rants of attorney, and ſhall be ſworn eithef 
before ſome perſon duly authorized to take 
1i 2 affidavits 
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affidavits in this court, or before ſome mz. 
giſtrate of the place where ſuch acknowledge. 
ment ſhall be taken, having authority to ad. 
miniſter an oath, and in the preſence of x 
public notary, which notary ſhall alſo certify 
in writing under his hand and ſeal, as well 
the due adminiſtring of the ſaid oath, as alſo 
the name, ſignature, and office of the ma. 
giſtrate adminiſtring the ſame. 


By the COURT, 


The FORM of the AFFIDAVIT, 


In the Common Pleas, 
A. B. of in the county f 
gentleman, one of the attor- 


nies of his majeſty's court of 


and one of the commiſſioners named in the writ 
of Dedimus Poteſtatem, for receiving the at- 
torney or attornies of C. D. and E. his wife (&c.) 
maketh oath, and ſaith, That he knows the 
ſaid C. D. and E. bis wife (&c.) and that 
they, and each (or every) of © them, did duly 
fign and acknowledge, in the preſence of this 
deponent, and of F. G. axother commiſſioner 


named in the ſaid writ, the warrant (or war- 


rants) of attorney, a copy whereof is bereunto 
annexed, on the day and year (er ſeveral days 
and years) mentioned in the caption (or ſeveral 
captions) thereof. And that the ſaid C. D. 
and E. bis wife (Sc.) and alſo this deponent, 
and the ſaid F. G. were, at the time of ac- 
knowledging and taking the ſaid warrant (or 

warrants) 


0 
0 
1 
[4 
1 
7 
i: 
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warrants) of attorney, all of full age and com- 
petent underſtanding. And that the ſaid E. was 
ſolely and ſeparately examined apart from her 
ſaid huſband, and freely and voluntarily con- 
ſented to and acknowleaged ber warrant of at- 
zorney aforeſaid. And that the ſaid C. D. and 
E. bis wife (&c.) reſpedtively knew that the 
* ſaid warrant (or warrants) of attorney was 
(or were) intended for the ſuffering of a common 
7 recovery to paſs his, her, or their eſtate or 

gates. And this deponent further ſaith, 77 be added is 

That the razure (or razures) interlineation (or part or in the 

| interlineations) appearing in the ſaid original bole, if any 

warrant (or warrants) of attorney, was (or e, og 

were) made before any of the parties ſigned the er ,qytion, at 

f ſaid warrant (or warrants;) and the raZure or the caſe may 

razures) interlineation (or interlineations) ap- Tquire. 

pearing in the ſaid original caption (or captions) 


7 was (or were) made before the ſaid commiſſioners 
fiened the ſame. | 


commiſſioner. 


| Or thus, if the affidavit is not made by a 
| 


In the Common Pleas. 


A.B. of in the county of 
gentleman, one of the attornies 
F bis majeſty's court of maketh 


oath, and ſaith, That he knows C. D. and E. 
bis wife (Se.) and that they, and each (or 
every) of them, did duly fign and acknowledge, 
in the preſence of this deponent, the warrant (or 
warrants) of attorney, a copy whereof is here- 


wnla annexed, on the day and year (or ſeveral 
113 days 
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The Attorney's Practice 


days and years) mentioned in the caption (or 
ſeveral captions) thereof; and that they thy 
ſaid C. D. and E. bis wife (Sc.) and F. G. 
and J. K. gentlemen, tbe commiſſioners taking 
the ſaid acknowledgment (or acknowledgment; 
were, at the time of acknowledging and taking 
the ſaid warrant (or warrants) of attorney, al 


of full age, Sc. as in the former afjiaauit. 


When the Dedimus is returned, you carry 
it to the curſitor, who will make out a Mi. 
timus and tranſcript, and alſo the writ of en- 
try. 

In the mean time you make out the writs 
of ſummons and ſciſin in the manner herein 


after directed, which are to be ſigned by the 


prothonotary, and then ſealed. 

You allo get the recovery paſſed at bar 
(which may regularly be done any day after 
the return of the writ of ſummons, as to 
which videa paſtea) and for that purpoſe you 
write the Praecipe on paper in the ſame man- 
ner as before directed for the Dedimus, on- 
ly adding the term, and prothonotary's name 
at the top; you attend with the tenant at 
l eſiminſter, and deliver the Praecipe to a ſei- 
jeant's clerk, who will get it paſſed for you, 
as before 1s mentioned, | 

You get the writ of entry ſigned by the 
attorney general, (though that is often done 
laſt of all,) compound tor the fine at the alie- 
nation office, and get the writs of entry, 
ſummons and ſeiſin, returned in manner be- 
fore directed. | 

You 


SY 


7 


in the Court of Common Pleas. 


You then prepare your entries, which in 
this caſe are two, the forms of which follow; 
the firſt of which is called the ſummons roll, 
and is to be wrote in an ingroſſing; the ſe- 
cond, called the recovery roll, begins with 
the Mittimus, and tranſcript, which is to be 
wrote in a ſmaller hand, and the reſt of that 
roll in an ingroſſing hand; theſe rolls you 
have from the prothonotary. 

You then prepare and ingroſs the exem- 
plification, the torm of which you will find 
among the following precedents; and then 


paſs the whole at the prothonctary's office, 


in manner before directed, 


The firſt, or ſummons roll. 
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Shropſhire, R R. gentleman, in his proper To be avrore 


to wit, 


cels as before] with the appurtenances in B. Z. 
B.C. and L. as his right and inheritance, 
and into which the ſame A. hath not entry, 
but after the diſſeiſin, which Hugb Hunt 
thereof unjuſtly, and without judgment, 
hath made to the ſaid R. within thirty years, 
Sc. And whereupon he ſaith, that he was 
ſeiſed of the tenements, common, fairs, mar- 
kets, toll, ſtallage and pickage aforeſaid, 
with the appurtenances, in his demeſne as 
of fee and right, in time of peace, in the time 
of our lord the king that now is, by taking 
the profits thercof, to the value, Ac. And 


114 into 


perſon, demandeth againſt inan ingro/ing 
A. B. gentleman, twenty meſſuages [the par- band. 
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into which, &c. And thereof he bringeth 
ſuit, &c. 3 

And the ſaid A. in his proper perſon, co- 
meth and defendeth his right when, Gs. 
And thereupon voucheth to warrant R. V. 
eſquire, and W. I. gentleman, ſummoned 
in the county aforeſaid, and let him have 
them here, from the day of Saint Martin in 
fifteen days, by the aid of the court, (5c, 
The ſame day is given here to the parties 
aforeſaid, Sc. And upon this the ſaid 4, 
putteth in his place J. W. and J. B. his at- 
torney, jointly and ſeverally, againſt the 
Aid K. R. to gain or loſe in the plea afore- 
e 


The ſecond roll. 


UR lord the king ſent to his juſtices 

of the bench here this writ of Mittimus 
cloſed, together with the tenor of a certain 
writ of our ſaid lord the king of Dedimus po- 
Yeſtatem, for the receiving a warrant of at- 
torney, and the return of the ſame; and al- 
ſo the warrant of attorney thereupon re- 
ceived, in theſe words: 


GEORGE the third, by the grace of 
God, of Great Britain, France, and Ireland, 
king, defender of the faith, Cc. To his 


Juſtices of the bench, greeting. We ſend 


you, incloſed in theſe preſents, the tenors of 


our certain writ of Dedimus poteſtatem, di- 


refted to our truſty and well-beloved Sir 


7. B. 


.. 3 tis , , nd BE 


in the Court of Common Pleas. 
J. B. knight, and to our beloved C. M. and 


T. M. gentlemen, for and concerning the re- 
ceiving the attorney or attornies, jointly or 
ſeverally, whom or who R. V. eſquire, and 
. W. gentleman, will appoint or confti- 
tute in their ſtead, before the aforeſaid Sir 
J. C. and T. or two of them, againſt R. R. 
gentleman, to gain or loſe in a plea of land 
upon our writ of entry upon diſſeiſin in le 
pot, depending before you, between the 
aforeſaid R. R. and A. B. gentlemen, con- 
cerning twenty meſſuages, Sc. [naming all 
the parcels as before, | with the appurtenances, 
in B. L. B. C. and L. in Shropſhire ;, which 
ſame A. hath vouched the ſame R. W. and 
M. to warrant to him the meſſuages afore- 
ſaid, and other the premiſſes with the ap- 
purtenances; alſo the return of the ſame 
writ of Dedimus poteſtatem; and likewiſe a 
warrant of attorney received in that behalf 
ſent into our Chancery, and remaining on the 
files of the lame Chancery, commanding you, 
that, inſpecting the ſaid tenors, you cauſe 
farther to be done therein at the proſecution 
of the ſaid R. R. what of right, and accord- 


ing to the law and cuſtom of England, ſhall 


be meet to be done. Witneſs ourſelf at 
Meſiminſter the twenty-firſt day of November 
in the ſeventh year of our reign. Sykes. 
George the third, by the grace of God, of 
Great Britain, France, and Ireland, king, de- 
fender of the faith, c. To his truſty and 
well-beloved Sir J. B. knight, and to his 
beloved G. M. and T. M. gentlemen, greet- 
ing. Whereas our writ of entry upon diſ- 

| ſeiſin 
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The Attorney's Practice 


ſeiſin in le poſt is depending before our ju. 
ſtices of the bench, between R. R. gentle. 
man, and A. B. gentleman, concerning 
twenty meſſuages, c. [ all the parcels as be. 
fore, ] with the appurtenances, in B. L. B. C. 
and L. in Shropſhire; and the ſaid A. ap. 
pearing in our full court before our juſtices 
aforeſaid, hath vouched R. W. eſquire, and 
V. W. gentleman, to warrant to him the 
meſſuages aforefaid, and other the premiſſes, 
with the appurtenances: Whereupon our 
writ of ſummons to warrant hath iſſued forth 
againſt the ſaid R. J. and W. returnable 
before our juſtices aforeſaid, from the day 
of Saint Martin in fifteen days. And foral- 
much as the ſaid R. W. and W. are ſo in- 
firm, that they cannot, without the greateſt 
bodily danger, travel to Weſtminſter at the 
day in our ſaid writ of ſummons to warrant 
contained, to do and act thoſe things which 
then and there ſhall be expedient to be done 
in the fame, as we are informed; we, ten- 
dering the condition of the ſaid R. V. and 
MW. in this behalf, have given to you, or 
two of you, power and authority to receive 
the attorney or atcornies Jointly or ſeverally, 
whom or who the ſaid R. V. and V. betore 
you, or two of you, will appoint or coalti- 
cute in their ſtead, to gain or loſe in the ſaid 
plea before our ſaid juſtices: And therefore 
we command you, or two of you, that you 
go in perſon unto the ſaid K. W. and WM. it 
the) cannot conveniently travel to you, and 
receive their attorney or attornies, jointly or 
tcverally, in form aforeſaid; and when vou 


Mall 


in the Court of Common Pleas, 


fhall have received the ſaid attorney or at- 
tornies, you diſtinctly and plainly, without 
delay, certify us in our Chancery under your 
ſeals, or the ſeals of two of you, of the 
name or names of ſuch attorney or attornies, 
ſending back unto us this writ. Witneſs 


ourſelf at Weſtminſter, the fourth day of No- 


vember in the ſeventh year of our reign. 
Sykes, By the lord chancellor of Great Bri- 
lain, at the inſtance of the demandant H. 
C. J. Wilmot, The execution of this com- 
miſſion appears in a certain ſchedule to this 
commiſſion annexed. G. M. T. M. Recei- 
ved 6s. 8 d. R. Salkeld. Shropſhire, to wit, 
N. V. eſquire, and W. W. gentleman, whom 
A. B. gentleman, vouched to warrant, put 
in their place 7. Sharpe and E. C. their at- 
tornies, jointly and ſeverally againſt R. R. 
gentleman, of a plea of land, &c. R. W. 
H. V. Taken and acknowledged the 18th 
day of November in the ſeventh year of the 


reizn of king George the third, before G. M. 


T. M. 
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Elſewhere, as it appeareth of this ſame Igraſing 
term upon the 421ſt roll, it is thus contain- Ban. 


ed: Shropſhire, 4% wit, R. R. gentleman, in 
his proper perſon, demandeth againſt A. B. 
gentleman, twenty meſſuages, Oc. | naming 
the parcels as before, ] with the appurtenances, 
in B. L. B. C. and L. as his right and inhe- 
ritance; and into which the ſame A. hath 
not entry, but after the diſſeiſin which Hugh 
Hunt thereof unjuſtly, and without judg- 
ment, hath made to the ſaid K. within thir- 
ty years, Sc. And whereupon he faith, that 
15 | he 
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he was ſeiſed of the tenements, common, 
fairs, markets, toll, ſtallage and pickage 
aforeſaid, with the appurtenances in his de- 
meſne as of fee and right, in time of peace, 
in the time of our lord the king that now is, 
by taking the profits thereof to the value, 
Sc. and into which, &c. and thereof he 
bringeth ſuit, &c. 

And the ſaid A. in his proper perſon, co. 
meth and defendeth his right when, Sc. 
and thereupon voucheth to warrant R. VV. 
eſquire, and V. V. gentleman, ſummoned 


in the county aforeſaid ; let him have them 


here from the day of Saint Marin in fifteen 
days, by the aid of the court, &c, The 
fame day is given here to the parties afore- 
ſaid, c. And upon this the ſaid A. putteth 
in his place F. W. and T. B. his attornies 
jointly and ſeverally, againſt the ſaid R. R. 
to gain or loſe in the plea aforeſaid, Sc. At 
which day here cometh as well the ſaid R. R. 
in his proper perſon, as the ſaid A. by the 


ſaid F. W. his attorney. And the ſaid R. JW. 
and V. being ſummoned, Sc. likewiſe come 


by F. S. their attorney, and freely warrant 
the tenements, common, fairs, markets, toll, 
ſtallage and pickage aforeſaid, with the ap- 
purtenances, to the ſaid A. c. And here- 
upon the ſaid K. K. demandeth againſt the 
ſaid R. W. and WM. tenants by their own war- 
ranty, the tenements, common, fairs, mar- 
kets, toll, ſtallage and pickage aforeſaid, 
with the appurtenances, 1n manner aforeſaid, 
Sc. And whereupon he faith, that he was 


ſeiſed of the tent ments, common, fairs, mar- 


kets, 


n 1 


in the Court of Common Pleas. 


kets, toll, ſtallage and pickage aforeſaid, 
with the appurtenances in his demeſne as of 
fee and right, in time of peace, in the time 
of our lord the king that now is, by taking 
the profits thereof to the value, &c, and 
into which, Fc. and thereof he bringeth ſuit, 
&c. | 

And the ſaid R. V. and V. tenants b 
their own warranty defend their right when, 
Sc. and thereupon they further vouch to 
warrant Edmund Wilſon, who is preſent here 
in court in his proper perſon, and freely 
warranteth to them the tenements, common, 
fairs, markets, toll, ſtallage and pickage 
aforeſaid, with the appurtenances, &c. And 
hereupon the ſaid R. R. demandeth againſt 
him the ſaid Edmund, tenant by his own 
warranty, the tenements, common, fairs, 
markets, toll, ſtallage and pickage aforeſaid, 
with the appurtenances, in manner aforeſaid, 
Fc. And whercupon he ſaith, that he was 
ſeiſed of the tenements, common, fairs, 
markets, toll, ſtallage and pickage aforeſaid, 
with the appurtenances, in his demeſne as of 
fee and right, in time of peace, in the time 
of our lord the king that now is, by taking 
the profits thereof to the value, &c. and 
into which, &c. and thereot he bringeth 
ſuit, &c. 

And the ſaid Edmund tenant by his own 
warranty defendeth his right when, Sc. and 


faith, that the ſaid H. did not diſſeiſe the 


ſaid R. R. of the tenements, common, fairs, 
markets, toll, ſtallage and pickage aforeſaid, 
wich the appurtenances, as the ſaid R. R. by 

2 his 
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The Attorney's Prackice 
his writ and declaration above doth ſuppoſe: 
And of this he putteth himſelf upon the 
country; Se. : , | 
And the ſaid R. R. thereupon eraveth 
leave to imparle, and he hath it, Sc. And 
afterwards the ſaid R. R. cometh again here 
into court in this ſame term, in his proper 
perſon; and the ſaid Edmund although ſo- 
lemnly called, cometh not again; but de. 
arted ih contempt of the court, and ma- 
kerh default ; therefore it is conſidered, that 
the faid R. R. recover his ſeifin againſt the 
ſaid A. of the tenements, common, fairs, 
markets, toll, ſtallage and pickage afore- 
ſaid, with the appurtenances; and that the 
faid A. have of the land of the aforeſaid R. 
V. and V. to the value, Sc. And further- 
more, that the ſaid R. V. and V. have of 
the land of the ſaid E. to the value, Gs. 
And the faid Edmund in mercy, Fc. And 
hereupon the ſaid R. R. prayeth a writ of 
our lord the king, to be directed to the ſhe- 
riff of the county aforeſaid, to cauſe full 
ſeiſin of the tenements, common, fairs, mar: 
kets, toll, ſtallage and pickage aforeſaid, 
with the appurtenances, to be delivered to 
him; and it is granted to him returnable 
here in eight days of Saint Hilary: At which 
day the ſaid R. R. cometh here into court in 
his proper perſon ; and the ſheriff, namely 
Sir R. A. baronet, now returneth, that he, 
by virtue of the aforeſaid writ to him direct- 
ed on the ſixth day of December laſt, did 
cauſe full ſeiſin of the tenements, common, 
fairs, markets, toll, ſtallage and pickage 
aforeſaid, 


in the Court of Common Pleas. 


aforeſaid, with the appurtenances, to be de- 
livered to the aforeſaid R. R. as by the ſaid 
writ he was commanded, c. 


A common recovery was amended by in- 
ſerting the word Marſbam (being the name 
of a pariſh) among the pariſhes mentioned in 
the recovery, upon an affidavit made by the 
youchee, that ſome part of the lands, where- 
of the recovery was intended to be ſuffered, 
extended into and lay in the pariſh of Mar- 
ſham in Kent, and that the ſame was intend- 
ed to be comprized in and paſſed by the 
indenture of bargain and fale, and the re- 
covery, altho* the ſaid pariſh of Marſham 
was not mentioned either in the recovery, 
or ſaid deed to lend the uſes thereof. 3 Hilſ. 


Rep. 154. 


— EE —__ 
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The exemplification of a recovery, wher, 
the tenant appears in perſon, and the 
vouchee on ſummons. 


EORGE ibe third, by the grace of 
God, of Great Britain, France, and Ire. 
land, king, defender of the faith, &c. To al 
to whom theſe our preſent letters ſhall com, 
greeting. Know ye that amongſt the pleas if 
land inrolled at Weſtminſter, before Sir 
knight, and his brethren, our ju- 
ſlices of the bench of the term of Eaſter in it 
ſixth year of our reign, upon the forty-ſecond 
roll, it is thus contained; Elſewhere as it ap- 
pears in the term of Saint Hilary laſt paſt, 
upon the three hundredth and third roll, it 

is thus contained“: 
The recovery Somerletſhire, . A. B. (the demandant) in 
as entered on his proper perſon demandeth againſt C. D, 
the roll, the (the tenant) one meſſuage [reciting the par. 
exemplification i n ; 
being without £445] with the appurtenances in D. as his 
paragraphs, right and inheritance, and into which the 
ſame C. hath not entry but after the Diſſei/in, 
which Hugh Hunt thereof unjuſtly and with- 
out judgment hath made to the ſaid A. with: 
in thirty years, &c. and whereupon he faith, 
that he was ſeiſed of the tenements aforeſaid, 
with the appurtenances in his demeſne as of 
fee and right, in time of peace, in the time 


— — * 


When vouchee appears at bar, inſert the return of | 
; the writ of entry, thus : ** Entry returnable in 15 day, 
of Saint Martin. | 


of 


in the Court of Common Pleas. 497 


of our lord the king that now is, by taking 
the profits thereof to the value, &c. and in- 
to which, &c. and thereof he bringeth ſuit, 


&c. | 

And the ſaid C. in his proper perſon co- Y gere B- 
meth and defendeth his right when, &c. and a. fummons, 
thereupon voucheth to“ warrant W. W. and 7%" /ay, 
M. bis wife, ſummoned in the county afore- Kern 17 
ſaid; let him have them here from Eaſter- , (the : 
day in f ve weeks, by the aid of the court, woxchee) who 
Sc. the ſame day is given here to the par- is preſent here 
ties aforeſaid, Sc. And upon this the ſaid cout —_ 
C. putteth in his place G. H. and FJ. X. his cr os ED 
attornies jointly and ſcverally, againſt the warranteth' 
faid A. to gain or Joſe of the plea aforeſaid, the tenements 
Sc. at which day here cometh, as well the aforeſaid, with 
ſaid A. in his proper perſon, as the ſaid C. m= . 
by the ſaid G. H. his attorney, and the ſaid jg C. c. 
M. and M. being ſummoned, Sc. likewiſe and hereupon 
come by 7. 7. their attorney, and freely the ſaid f. — 
warrant the tenement aforeſaid, with the | 
appurtenances to the ſaid C. Sc. And here- 
upon the ſaid A. demandeth againſt the afore- 
ſaid W. and M. tenants by their own war- 
ranty, the tenements aforeſaid, with the ap- 
purtenances, in manner aforeſaid, Sc. and 
whereupon he ſaith, that he was ſeiſed of 
the tenements aforeſaid, with the appurte- 
nances, in his demeſne as of fee and right, 
in time of peace, in the time of our lord 
the king that now is, by taking the profits 
thereof to the value, Sc. and into which, 
Sc. and thereof he bringeth ſuit, &c. 

And the ſaid W. and M. tenants by their 
own warranty, defend their r,ght when, c. 
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The Attorney's Practice 


and thereupon they further vouch to warrant 
Edmund Wilſon, who is preſent here in court 
in his proper perſon, and freely warranteth 
to them the tenements aforeſaid, with the 
appurtenances, &c. And hereupon the ſaid 
A. demandeth againſt him the ſaid Edmund, 
tenant by his own warranty, the tenements 
aforeſaid, with the appurtenances, in man- 
ner aforeſaid, Sc. and whereupon he faith, 


that he was ſciſed of the tenements aforeſaid, 


with the appurtenances, in his demeſne as of 
fee and right, in time of peace, in the time 
of our lord the king that now is, by taking 
the profits thereof, to the value, Sc. and 
into which, &c. and thereof he bringeth 
ſuit, Sc. 

And the ſaid Edmund tenant by his own 
warranty actendeti, his right, when, Sc. and 
ſaitb, thac the faid Hugh did not diſſeile the 
ſaid A. of the tenements aforelaid, with the 
appurtenances, as the ſaid A. by his wilt 
and declaration above doth ſuppole ; and of 
this he putter himſelt upon the country, &. 

And the ſaid A. thereupon craveth leave 
to imparle, and he hath it, Sc. and after. 
wards the {aid 4. cometh again here into 
court in this ſame term in his proper perſon, 
and the ſaid Edmund. altho' ſolemnly called, 
cometh not again, but departed in contempt 
of the court, and maketh default ; therefore 
it is conſidered that the ſaid A. recover his 
ſeiſin againſt the ſaid C. of the tenements 
aforeſaid, with the appurtenances; and that 
the ſaid C. have of the land of the aforeſaid 
W. and M. to the value, Sc. And further: 

more 


— 
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in the Court of Common Pleas. 


more, that the ſaid . and M. have of the land 
of the ſaid Edmund, to the value, &c, and 
the ſaid Edmund in mercy, &c. And here- 
upon the ſaid A. prays a writ of the lord 
the king, to be directed to the ſheriff of the 
county aforeſaid, to cauſe full ſeiſin of the 
tenements aforeſaid, with the appurtenances, 
to be delivered to him, and it is granted to 
him, returnable here * forthwith, Sc. Af- 
terwards, that is to ſay, the ſeventh day of 
May in this fame term, the ſaid A. cometh 
here into court in his proper perſon, and the 
ſheriff, namely, R. S. eſquire, now return- 
eth, that he, by virtue of the aforeſaid wr 
to him directed, on the + fifth day of the 


* Or, returnable here in three weeks from Michael 


mas day (o/ as the return is) at which day the ſaid 4. 


cometh here— 
Vote; you may get ready your writ of ſeiſin, and 


ſeal it, and return it with your writ of entry, The writ 
of ſeiſin ought to be made returnable at leaſt 1; days 
after the teſte day of the return of the writ of entry; 
but if the writ of entry be returnable towards the latter 
end of the term, ſo that there are not 15 days between 
the return of the writ of entry and the laſt return of the 
term, then the writ of ſeiſin mult always be made (re- 
turnable indilate) and the writ of ſeiſin muſt always bear 
Tele the teſte-day of the return of the writ of entry, 
when there is no ſummons. But if the writ of entry be 
made returnable the laſt return of the term, then the 
writ of ſeiſin muſt be returnable the firſt return of the 
ſubſequent term. 

+ You may ſuppoſe ſeiſin to be delivered any reaſon · 
able time (ſo it de not on a Sunday) between the Tee 
and return, allowing that a man might ride from J/eft- 
minſter to the land, and back again by that time, which 
may be ſuppoſed io be done in fix days, in any part of 


England, 
K k 2 ſame 
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ſame month of May, did cauſe full ſciſin of 
the tenements afortſaid, with the appurte- 
nances, to be delivered to the aforeſaid A, 
as by the ſaid writ he was commanded, Se. 
All and ſingular which premiſſes, at the re- 
queſt of the ſaid 4. by the tenor of theſe 
preſents, we have commanded to be exemp- 
lified, in teſtimony whereof, we have cauſed 
our ſeal, appointed for ſealing of writs in 
the bench aforeſaid, to be affixed to theſe 
preſents. Witneſs Sir John Eardley Witt, 
knight, at Weſtminfler, the“ ſeventh day of 
May, in the year of our reign, 


(7 EORGE the third, by the grace of 

God, of Great Britain, France, and Jre- 
land, king, defender of the faith, &c. To 
the ſheriff of S. greeting. Summon by good 
ſummoners (tbe vouchee) that he be before 


„ You miſt teſte your exemplification after the return 


of the writ of ſeiſin, if tvch writ be returnable in tbe 


ſame term in which judgment was given; but if the wilt 
of ſeiſin be returnable of a ſubſequent term, then you 
Tefie your exemplification the laſt day of the term in 
which jadgment was given, And obſerve that imme- 
diately after the awarding the return of the writ of ſeiſin, 
you go on in the exemplification, All and ſingular which 
premiſſis [ &c. as in the foregoing, ] and then upon the 
folding up of the bottom of the exemplification you in- 
dorſe the return of the ſheriff thus, At <uhich Jay the ſaid 
A. B. cometh here into court in bis proper perſon, and the 
Heri namily R. S. efguire, now riturneth [&c. as be- 
ore. But on the roll you make fo ſuch Ciliuiction, 


QUT 


in the Court of Common Pleas. 


our juſtices at Weſtminſter the return“) to 
warrant to (/he lenant) one meſſuage and ten 
acres of land, with the appurtenances in D. 
which (the demandant) in our court before 
our juſtices at Weſtminſter claimeth as his 
right by our writ of entry upon diſſeiſin in 
le poſt againſt the ſaid (he tenant) and where- 
of the ſaid (the tenant) in our ſaid court, 
hath vouched the ſaid (e voucher) to be 
ſummoned in your county, to warrant againſt 
the ſaid (the demandant) and have then there 
the ſummoners and this writ. Witneſs Sir 
Jobn Eardley Wilmot, knight, at Weſtminſter, 
ther — day of — in the-— year of our 
reign. | 


891 


GEO RGE the third [Sc.] to the ſheriff gn for 
of S. greeting. Summon by good ſum- e. ſecond 


moners (the ſecond vouc bee) that he be be- v9uc9.e. 


tore our juſtices at Weſtminſter (the fourth 


* 


— 


There were formerly nine returns, between the re- 
tarn of the writ of Entry and return of the writ of Sum- 
mons, and ſo betwixt one writ of ſummons and another; 
but by the Sratute 17 Car. 2. cop. 6, they are abridged 
to five returns iucluſive. And by the Statute 24 Geo. 
2, c. 48. to four returns inclukv.e, For example, if 
the writ of entry be returnable, on the morrow of A1 
Souls day, then the writ of ſummons muſt be returnable, 
in fifteen dais from the day of St. Martin, accounting the 
1eturn of the writ of entry for one, and then the fourth 
return is the ſummons: And ſo it is betwixt one ſum- 
moas and another. 

F The firſt writ of ſummons muſt bear teſle the 
fourth day incluſive from the return of the writ of entry, 
and ſo a ſecond ſummons from the return of the firit. 


„ return 
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return from the firſt ſummons incluſive) to war- 
rant to (the firſt vouchee) whom (the tenant) 
in our court before our ſaid juſtices at ep. 
minſter, heretofore did vouch to warrant, 
one meſſuage (reciting the parcels) which (the 
demandant) in our ſaid court claimeth as his 
right, by our writ of entry upon diſſeiſin in 


le poſt againſt the ſaid (the lenant) and where- 


upon the ſaid (e firſt vouchee) in our ſaid 
court hath further vouched the ſaid (zhe ſe. 
cond vorchee) to be ſummoned in your coun- 
ty, to warrant againſt the ſaid (the deman- 


| dant) and have then there the ſummoners 


and this writ, Witneſs Sir John Earley 
Wilmot, knight, at Weſtminſter, the —— day 
of — eſte the appearance day of the return 
of the firſt ſummons) in the——year of our 
reign. 


GOR E the third [Sc.] to the ſheriff 
greeting. Know you that (he 
. in our court before our juſtices at 


Weſtminſter, hath recovered his ſeiſin againſt 


(the tenant) of one meſſuage (reciting the par- 
cels) by our writ of entry upon diſſeiſin in / 
Poſt ; and therefore we command you, that 
without delay you cauſe full ſeiſin of the te- 
nements aforeſaid, with the appurtenances, 
to be delivered to the ſaid (he demandant) 
and in what manner you ſhall have executed 
this our command, that you make appear 
to our juſtices at Meſtiminſter * forthwith, and 


— 


KReturnable immediately, becauſe not 15 days in 
the term from the teſte, the teſte being the fourth day 
after incluſive from the return of the ſecond ſummons, 
if it be not Sunday. 


that 
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that you have then there this writ, Wit- 
neſs, (&c.) 


By virtue of this writ to me directed on The return, 
the * —day of — in the year within writ- You return 
ten, I cauſed full ſeiſin of the tenements this yourſelf. 
within ſpecified, with the appurtenances, to 
be delivered to the within named (the deman- 
dant) as within I am commanded. 


T. T. eſquire, ſheriff. 


If the recovery be with a treble voucher, you 


enter it as before, 10 


And the ſaid J. and M. (his wife) A recovery 
tenants by their own warranty defend their i reit 
right when, &c. and thereupon they further GE 
vouch to warrant F. S. genileman (the ſecond 
vouchee) ſummoned in the county aforeſaid 
let them have him here (the return) by the 
aid of the court, &c. the ſame day is given 
here, as well to the ſaid A. and C. as to the 
ſaid W. and M. tenants by their warranty, 

Sc. At which day come here as well the 
ſaid A. B. in his proper perſon, as the ſaid 
C. D. and the ſaid W. W. and M. (bis wife) 
by their attorney aforeſaid : And the ſaid F. 
S. being ſummoned, &c. cometh likewiſe by 
K. L. his attorney, and freely warrants the 
tenements aforeſaid, with the appurtenances, 


to the ſaid /. and M. Sc. and thereupon 


the ſaid A. demandeth againſt the ſaid 7. 


et. 


* Any reaſonable day between the teſte and return. 
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(who voucbes the common vouchee as W. W. 


&c. the firſt vouchee did in the former, and 


ſo proceed till you come to the judgment) and 


that the ſaid C. have of the land of the ſaid 


W. and M to the value, Sc. and further, 
that the ſaid . and M. &c. have of the 
land of the ſaid 7. to the value, Sc. and 
furthermore, that the ſaid F. have of the 
land of the ſaid Edmund, to the value, Sc. 
and the ſaid Edmund in mercy, &c. and here- 
upon the ſaid A.- (as in the former.) 
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Hampſhire, 7 R. and E. his wife, by . W 


to wil, 
againſt A. V. the third part of two meſſuages 
and two gardens, with their appurtenances, 


in Go/port, as the dower of the ſaid E. of the 


endowment of A. W. deceaſed, her late huſ- 
band, by writ of our lord the king of dow- 
er, whereof ſhe hath nothing, Ec. 


S. their attorney, demand “. 


And the ſaid 4. the now defendant, by Judgment by 
R. P. his attorney cometh, and faith nothing Nil dicit. 


in bar of the ſaid action of the ſaid F. and 
E. whereby the ſaid J. and E. remain againſt 
the ſaid 4. the now defendant thereof un- 
defended. Therefore it is conſidered, that 
the ſaid F. and E. recover againſt the ſaid 
A. the now defendant, their ſciſin of the 
third part above demanded, with the ap- 
purtenances, to be held by them in ſeve- 
ralty by metes and bounds; and nothing of 
the mercy of the ſaid A. the now defendant, 
becauſe he came the firſt day by ſummons, 
Sc. And hereupon the ſaid J. and E. ſay, 
that the ſaid A. late huſband of the ſaid E. 
died ſciſed of the tenements aforeſaid, with 
their appurtenances in his demeſne as of fee, 


and pray a writ of the ſaid lord the king to i, of ifir 
be directed to the ſheriff of the county afore- a inquiry, 


faid, as well to give them full ſeiſin of the 
faid third part with the appurtenances, as to 
inquire of damages, Sc. And it is granted 
to them, returnable here, Sc. | the return. } 

3 | At 


awarded, 
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At which day here come the ſaid J. and E. 
by their ſaid attorney, and the ſheriff, 10 
wit, ——— now returneth, that he, by vir- 
tue of the ſaid writ to him directed, on the 
20th day of Member laſt paſt, did cauſe 
full ſeiſin of the third part of the tenements 
aforeſaid, with the appurtenances (that is to 
ſay) of one mieſſuage, c. to hold the ſame 
to the ſaid J. R. and E. in ſeveralty by 
metes and bounds, for and in the name of 
the whole dowry of the ſaid E. of the tene- 
ments aforeſaid, with the appurtenances, hap- 
pening to her by the death of the ſaid A. her 
late huſband, as by the ſaid writ he was 
commanded, c. The lame ſheriff here 
alſo returneth a certain inquiſition taken be- 
fore him at the houſe of ——— at in 
the ſaid county, the — — day of — — 
— — laſt paſt, by the oath of 12, Ce. 
by virtue of the writ aforeſaid, taken, by 
which it is found, that the laid A. V. de- 
ceaſed, late huſband ct the ſaid E. in the 
ſaid writ named, on the — — day of — 
in the year of our Lord , died ſciſed 
of and in the tenements aforeſaid, with the 
appurtenances, in the ſaid writ ſpecified, in 
his demeſne as of fee, and that the ſaid te- 
nements are of the clear yearly value in all 
iſſues beyond reprizes of 121. and that 20 
years are elapſed ſince the death of the ſaid 
A. the late huſband, &c. and that the ſaid 
J. and E. have ſuſtained damages by reaſon 
of detaining of the dower abovelaid, beſides 


their colts and charges by them laid our 


about their ſuit in this behalf to 80. and 
for 


in the Court of Common Pleas. 


309 


for thoſe coſts and charges to 405. There- . 


fore it is conſidered, that the ſaid F. and 
E. recover againſt the ſaid A. the now de- 
fendant, as well the value of the third part 
of the tenements aforeſaid, with the appur- 
tenances, from the time of the death of her 
ſaid late huſband, Sc. (which ſaid value from 
the time of the death of the ſaid A. late 
the huſband of the ſaid E. amounteth to 
80/1.) as their damages aforeſaid to 821. by 


the inquiſition aforefaid in form aforeſaid 


found, and alſo 8 J. 105. to the ſaid J. and 
E. at their requeſt, for their coſts and charges 
aforeſaid, by the court here for increaſe ad- 


judged, which ſaid value and damages in the 


„Ee. 


And the ſaid /. by H. B. who is admitted 
by the court of the king here to defend in 
this behalf for the ſaid W. who is under the 
age of 21 years, as the guardian of the ſaid 
V. cometh and ſaith, that from the death of 
the ſaid J. late huſband of the ſaid M. he 
hath been always ready, and ſtill is ready to 
render to the ſaid M. her dower, of the ſaid 
tenements and premiſſes, with the appurte- 
nances, and rendereth the ſame here in court 
to the ſaid M. 

And thereupon the ſaid M. prayeth leave 
to im parl here until the morrow oi All Souls, 
and ſhe hath it, &c. The ſame day is given 
to the ſaid V. here, Sc. At which day 
came here the aforeſaid M. by her attorney 
aforeſaid, and the ſaid V. by his guardian 
aforeſaid ; and brcaule the ſaid M. doth not 

deny 


whole amounted to 


Signed 4th 
Feb. 1735. * 
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deny the plea of the ſaid */. Therefore it is 
confidered, that the ſaid M. do recover her 
ſeiſin againſt the ſaid V. of the third part of 
the tenements aforeſaid, with the appurte- 
nances, and nothing of mercy, becauſe the 
ſaid W. came on the firſt day of the fum. 
mons, Sc. And hereupon the ſaid M. ſaith, 
that the ſaid 7. her former huſband, Sc. 
died ſciſed of the tenements aforeſaid, with 
the appurtenances, whereof, Sc. in his de- 
meſne as of fee; and ſhe prayeth a writ of 
our ſovereign lord the king, to be directed 
to the ſheriff of the county aforeſaid, as well 
to cauſe full ſeiſin to be made to her of the 
ſaid third part of the ſaid tenements with the 
appurtenances, as alſo to inquire of damages, 
Sg. And becaule by the conteſſion of the 


ſaid . above it ſeemeth to the court here, 


that the ſame V. from the death of the ſaid 


FJ. was always ready to render to the ſaid M. 


her dower of the tenements aforeſaid, with 
the appurtenances, by reaſon whereof the 
ſaid M. ought not to recover the value of 
third part of thoſe tenements, nor her da- 
mages, by occaſion of the detaining her 
dower aforeſaid, from the time of the death 
of the ſaid F. her ſaid former huſband, until 
the day of the iſſuing out the ſaid original 
writ of the ſaid M. againſt the ſaid W. 10 
wit, from the fixth day of February in the 
year of our Lord 1735. And it ſeemeth to 
the juſtices here, that the ſaid M. ought to 
recover againſt the ſaid Y the value of the 
third part of the tenements aforeſaid, with 
the appurtenances, and her damages occa- 

ſioned 


in the Court of Coimmom Pleas, 


ſioned by detaining her dower aforeſaid, from 
the aforeſaid day of iſſuing out the original 
writ aforeſaid, it, Sc. Therefore the ſheriff 


is commanded, that he cauſe to be made to 


the ſaid M. full ſeiſin of a third part of the 
tenements aforeſaid, with the appurtenances; 
and that by the oath of good and lawful 
men of his bailiwic he diligently inquire, if 
the ſaid . died ſeiſed of the tenements afore- 
ſaid, with the appurtenances, in his demeſne 
as of fee-ſimple, or in fee-tail; and if he 
ſhall ſo find by their inquiſition, then that he 
inquire upon their oath, how much the te- 
nements aforeſaid are worch by the year in 
all iſſues above repriſes, according to the juſt 
value thereof; as allo what damages the 
aforeſaid M. hath ſuſtained, as well by occa- 
ſion of the detaining her dower aforeſaid from 
the faid day of the iſſuing the original writ 
aforeſaid, beyond the value thereof, as for 
her expences and coſts by her laid out in this 
ſuit; and the inquiſition, Cc. 


And the ſaid T. A. by R. H. his attorney Pla in doxver, 
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cometh and ſaith, that the ſaid M. ought not and not 


to have her dower of the ſaid tenements, H. 


with the appurtenances, by the endowment 
of the ſaid 7. her late huſband, becauſe he 
ſaith, that the ſaid J. her late huſband, c. 
neither at the day when he married the faid 


M. nor at any time afterwards, was ſeiſed of 


the ſaid tenements, with the appurtenances, 
whereof, c. of ſuch an eſtate as he could 
thereof endow the ſaid MH. And of this he 
puts himſelf upon the country; and the ſaid 
M. doth ſo likewiſe, Sc. Therefore, c. 
Middleſex, 
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Middleſex, to wit, R. D. late of London, 


carpenter, was ſummoned to anſwer unto I. 
H. of a plea, that he render to him 621 of 
lawful money of Great Britain, which he 
oweth to, and unjullly detaineth from him, 
Sc. And whereupon the ſaid L. by J. C. 
his attorney, ſaith, that whereas the ſaid J. 
heretofore, that is to ſay, in Eaſter term in 
the 4th year of the 1eign of his preſent ma- 
jeſty king George the third, in his ſaid ma- 
jeſty's court before Sir — knight, 
and his companions, then his ſaid majeſty; 
Juſtices of the bench here at Weſtminſter in the 
county of Middleſex, by the conſideration of 
the ſame court recovered againſt the ſaid &. 
62/1. which were adjudzed to the ſaid L. in 
the ſame court for his damages which he had 
ſullained, as well by occaſion of the not per- 
forming certain promiſes and undertakings 
then lately made by the ſaid R. to the ſaid 
L. as for his coſts and charges by him about 
his ſuit in that behalf expended, whereof the 
{aid R. is convicted, as by the record and 
proceedings thereof now remaining in his 
ſaid majeſty's ſaid court here, to wit, at Weſl- 
minſter aforeſaid in the ſaid county of Mid- 
dleſex, may appear; which ſaid judgment 
ſtill remaineth in its full ſtrength, force and 
eſfect, not reverſed, vacated, annulled, dil- 
charged or ſatisfied ; and the ſaid L. hath as 
yet obtained no ſatisfaction of the aforeſaid 
judgment, whereby an action hath accrued to 
the ſaid L. to demand and have of the ſaid 
N. the ſaid 62 J. yet the ſaid R. (although 
often requeſted) hath not yet paid the 1 
4 620. 


„ 


® x CÞ 


C wo 5 . hood wo 


zu the Court of Common Pleas. 


62]. or any part thereof, to the ſaid JL. but 
hath hitherto refuſed, and ſtill doth refuſe to 
pay him the ſame, to the damage of the ſaid 
L. 201. And thereof he bringeth ſuit, &c, 


And the ſaid R. by W. I. his attorney Pla Nul tiel 


cometh and defendeth the force and injury, 
when, Sc. and ſaith, that the ſaid L. ought 
not to have his ſaid action againſt him, be- 
cauſe he ſaith, that there is not any ſuch re- 
cord of recovery of damages aforeſaid againſt 
him the ſaid R. in his ſaid majeſty's court be- 
fore Sir knight, and his bre- 
thren, his ſaid majeſty's juſtices of the com- 
mon bench, as the ſaid L. in his declaration 
hath above alledged : And this he is ready 
to verify; theretore prayeth judgment, if 
the ſaid L. ought to have his ſaid action 
thereof againſt him, Cc. 


And the ſaid L. faith, that he by any thing p/rcation, 
before alledged ought not to be barred from Habetur tale 
having his aforeſaid action maintained againſt record 


the ſaid R. becauſe he faith, that there is 
ſuch a record of recovery againſt him the 
faid R. in his ſaid majeſty's court of common 
bench here remaining, as by the ſaid decla- 
ration is above alledged; and this he is ready 
to verify by the ſaid record; and he prayeth, 
that the ſaid record may be inſpected and 
ſeen by the juſtices here, Sc. And becauſe 
the ſaid L. hath not the ſaid record now 
ready here in court, it is told by the ſaid 
court here to the ſaid L. that he have the 
ſaid record here on- The ſame day is 
given to the ſaid R. here, &c. | 

Vor. I. LI Cooke, 
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Cooke. 
Michaelmas ferm in the firſt year 


of the reign of king George the 
third. 


Debt zy admi-Middleſex, ENV IS Neſtcombe, otherwiſe 
nifrator de © jo pit, called J/eſicombe late of Rock. 
REP ce ley in the county of York, eſq; was ſummoned 
on @ judgment [ . - E. 
recovered by to anſwer Robert Richardſon, eſq; admini- 
zeftater, ſtrator of the goods and chattels, rights and 
credits which were of Robert Fairbeard, eſq; 

deceaſed, at the time cf his death, by Anne 
Swinburne, widow, executrix of the teſta- 

ment of the faid Robert Fairbeard, unadmi- 

niſtered, with his teſtament annexed, of a 

plea, that he render to the ſaid Robert Ki. 

chardſon 6021. 10s. of lawful money of 

Great Britain, which he unjuſtly detaineth 

1rom him; and whereupon the ſaid Robert 
Richardſon, by Francis Woodhouſe his attor- 

ney faith, that whereas Iatcly, 10 wit, in the 

term of St. Hilary in the fifth year of the 

reign of our ſovereign lady Aune late queen 

of Great Britain, &c. in the court of our 

ſaid lady the late queen, before the then juſ- 

tices of our ſaid lady the late queen of the 

bench at Weſtminſter, he the ſaid Robert Fair- 

beard, by the conſideration of the ſame court 

recovered againlt the faid Lewis, by the 

name of Lew:s I eſicome, late of Rockley in 

the county of Yer, eſq; as well a certain 

debt of 6007. as 5os. winch were adjudged 

to the ſaid Robert Fairbeard for his dameges 


which 


in the Court of Common Pleas. 


which he had by occaſion of the detaining 
that debt, whereof the ſaid Lewis was con- 


victed, as by the record and proceſs thereof 


now remaining in the court of our lord the 
preſent king of the bench at Weſtminſter 
aforeſaid in the ſaid county of Middl-/ex 
plainly appeareth ; and the ſaid Robert Ri- 
chardſon further ſaith, that the ſaid judgment 
ſtill remaineth in its full force, ſtrength and 
effect, no ways ſatisfied, reverſed or annulled; 
and that the ſaid Robert Fairbeard in his life- 
time, or the ſaid Anne Swinburne in her life- 
time, or either of them, or he the ſaid Ro- 
bert Richardſon after the death of the ſaid 
Anne (to which ſaid Robert Richardſon ad- 

mini- 


* Tf an archdeacon commits adminiſtration, it need 
not be ſhewed by what authority, for he is Ocaulus epiſ- 
copi, & de jure erdinario is to commit adminiſtration, 
Cluberton and Trudgeon, Cro. Tac. 556. Style 54. 1 
Lev. 193. So if granted by an official. Cro, Elix. 
102, 2 Mod. 65. By commiſſary. 1 Lutw, 9. By 
chancellor. Littlet. Rep. 79, 80. 1 Leon. 312. Heil. 
68. Per wicarium generalem in fpiritualibus epiſcopi 
B. Sc. 1 Lev. 312. If granted by dean, it mult be 
ſhewed by what authority, C0. Elix. 791, So if 
granted by A, B. Sacre tbeelogiæ profeſſor. Morgan 
and Williams, Moor 367. Pl. 504. Cre. Flix. 431. 
Where granted by archbiſhop, it need not be ſhewed 
there were Bona notabilia, Wordward and Thomſen, 
Co. El. go7. Nor need be ſhewed whether as ordi- 
nary, or by his prerogative. Cro. Eliz, 6. It is ſuf- 
ficient to ſhew, that the King granted adminiſtration 


without ſhewing his power, for ke hath univerſal juriſ- 


diction. All. 53. 1 Sid. 302. Though in a declara- 
tion the biſhop's authority to grant adminiſt tion need 
not be ſhewed; yet it is otherwiſe in a bar. Chard 
and Bird, Cre. Elix. 838. And for this diverſity wile 

L412 1 Lean. 
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miniſtration of the goods and chattels, rights 
and credits which were of the ſaid Kobert 
Fairbeard at the time of his death unadmi— 
niſtered by the ſaid Anne, after the death of 
the ſaid Anne, to wit, on the 20th day of July 
in the year of our Lord 1727, at Weſtminſter 
aforeſaid in the ſaid county of Middleſex, was 
in due manner, (with the teſtament of the 
ſaid Robert Fairbeard annexed) committed by 
William, by Divine :Providence archbiſhop 
of Canterbury) have not, nor hath any one of 
them ſued out execution againſt the ſaid Lewis 
upon the ſaid judgment for the debt and da- 
mages aforeſaid ; whereby an action hath ac- 
crued to the ſaid Robert Richardſon, as admi- 
niſtrator as aforeſaid, to demand and have 
of the ſaid Lewis the ſaid 6024. tos. Jet 
the ſaid Lewis, although often required, Cc. 
hath not paid the ſaid 6021. 10 5. to the ſaid 


1 
— — 
* 


1 Leon, 312. Lit. 79, 80. 1 Sid. 302, Style los, 
282, 1 Lev. 193. Palm. 97, 98. And a diver- 


ſity taken where committed by one that hath a particu- 


lar juriſdiction within a certain Circuit, for there it ought 
to be ſpecially ſhewed, that he is ordinary of that place; 
but otherwiſe where committed by an archbiſhop who 
hath epiſcopal juriidiction, and the power of the biſhop. 
Skidmore and Winſton, Cro. Eliz, 879, 1 Sid. 228, 
302. Style 54. 1 Salk, 38. 4 Moa. 133. 

If ſhewed that adminiſtration was debit9 mods granted 
to the plaintiff per A. B. Commiſſarium *- officiatem prcu- 
liaris juriſdictionis de B. it is well enough without ſhew- 
ing he had power to grant adminiſtration, for every pe- 
culiar hath an ordinary. Den bam and Stef henſon, Salk, 


40. Alafon and Hampton, 4 Med, 133. 1 Show. 355, 
Corb, 196. 6 Mod. 241, 
Robert 
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Nobert Fairbeard in his life-time, or to the 
faid Anne Swinburne after the death of the 
{21d Robert Fairbeard, or to either of them, 
or to the ſaid Robert Richardſon, after the 
death of the ſaid Anne; but refuſed to pay 
the ſame to the {aid Robert Fairbeard in his 
life-time, and to the ſaid Anne Swinburne 
aftcr the death of the ſaid Robert Fairbeard, 
and ſtill refuſeth to pay the ſame to the faid 
Robert Richardſon, and unjuſtly detaineth, in 
delay of the adminiſtration of the goods and 
chattels, rights and credits of the ſaid Ro- 
bert Fairbeard unadminiſtered by the ſaid 
Anne Swinburne in her life-time, and to the 
damage of the ſaid Robert Richardſon of 100. 
and thereof he bringeth his ſuit, Sc. And 
the ſaid Robert Richardſon bringeth here into 
court the ſaid letters of adminiſtration, which 


ms 


* If one brings an action as adminiſtrator, he muſt 


make a Profert in cur. of his letters of adminiſtration, 
by which he is intitled to the ation, Cuts and Bennet, 


Cro. Jac. 409, 412. Held matter of ſubſtance ; di- 
verſity where one brings an action, and where one 
pleads an adminiſtration in bar. Cart. 227. 6 Med. 
242 Cro, Jac. 556, Vide 1 Sid, 98, Style 236, 
282. A verdict did not help, becauſe not neceſſary to 
be proved on the trial. But it is now remedied by 16 
& 17 Car. 2. Salk, 38. 4 Mod. 133. Comb. 196. 

After verdict, judgment ſhall not be ſtayed or reverſed 
for want of a Profert in curia of any letters of adminiſ- 
tration. Lat. 16 & 17 Car, 2. c. 8. 

No advantage or exception ſhall be taken for the de- 
fault af elledging the bringing into court letters of ad- 
miniſtration ; but the court ſhall give judgment accor d- 
ing to the right, unleſs the ſame be particularly ſet 


down, and ſhewed for cauſe of demurrer. Stat. 4 & 5 


Ann. c. 16. | 
L 13 teſtify 
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teſtify the committing the ſaid adminiſtration 
in form aforeſaid; the date whereof is on 
the day and year in that behalf above-men- 
tioned, Sc. 


Debt ona judg Surrey, to wit, J. M. late, &c. was ſum. 
ment of the 
palace court, 


moned to anſwer H. G. of a plea, that he 
render to him 995. and 84. which he oweth 
to and unjuſtly detaineth from him, Sc. And 
thereupon the ſaid H. by J. C. his attorney 
faith, that whereas the ſaid H. (that is to ſay) 
ar the court of the king's palace at Weſtmin. 
fler, held before the judges of the ſaid court 
there (lo wit - at Seuthwark in the county of 
Surrey aforeſaid, within the juriſdiction of the 
ſaid court, on Friday the 2 3d day of January 
in the ſixth year of the reign of the preſent 
king, by confideration of the {aid court re- 
Ned againſt the ſaid J. M. (by the name 
of J. M. ) 995. and 8d. which were aſſeſſed 
to the ſaid H. in the aforeſaid court of the 
king's palace at Weſtminſter, held before the 
ſaid judges of the ſaid court there, for his 
damages which he had ſuſtained, as well by 


occaſion of the not performing ſeveral pro- 


miſes and undertakings made by the ſaid F, 
M. to the ſaid H. as for his coſts and charges 
by him about his ſuit in that behalf expend. 


| ed, whereof the ſaid J. is convicted, as by 


the record and proceedings thereof in the 
lame court of the king's palace at Weſtmin- 
ſer, held before the judges of the ſaid court 
there, to wit, at Southwark aforeſaid, in the 
county of Surrey aforeſaid, within the juriſ- 


diction of the ſaid court there remaining 


2 may 


"= AW 9 3 BY 4 TS IS. 
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may appear; which ſaid judgment till re- 
maineth in the ſaid court there in full force, 
not in the leaſt ſatisfied, reverſed or diſ- 
charged; and the ſaid H. G. hath not as 
yet ſued out any execution upon that judg- 
ment, by which an action hath accrued to 
the ſaid H. to require and have of the afore- 
ſaid J. M. the aforeſaid 99 5. and 8d. Yet, 
Ge 

Plea, Nu! tiel record. 

Repl. Habetur tale record.” 
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And hereupon the ſaid H. prayeth the Certiorari te 
king's writ to be directed to the judges of pre. ti 
the court of the kings palace at Weſtminſter, **** Oe 


and to every of them, to certify to the ju- 
ſtices of the ſaid lord the King here, whe- 
ther there be ſuch record of ſuch recovery 
of the ſaid 99s. and 84. againſt him the ſaid 
J. by the ſaid H. or not; and it is granted 
to him, returnable here At which 


day here comes as well the ſaid H. as the ſaid 


F. by their attornies aforeſaid, and the ſaid 
judges of the court, namely, V. duke of 
D. iteward of the king's houſhold, Sir P. 
M. knight, marſhal of the ſaid houſhold, 
and Sir T. A. knight, ſteward of the palace 
court aforeſaid, ſent to the juſtices here the 
record aforeſaid, whereof there 1s mention 
above made between the parties aforeſaid, 
and remaining before them; which ſaid writ 
and record remain filed amongſt the records 
here, without day, &c. 

Whereupon the ſaid . prayeth judgment 


and his debt aforeſaid, together with his da- 


LI4 mages 
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at ſaau. 


1 Lev. 103, 
224. 
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mages by reaſon of detaining the laid debr, 
to be adjudged to him, &c. 


Dickins. 
Trinity term in tbe eighth year of 


the reign of king George the 
third. 


London, OH N Stout, late of the town 
to wit. of Hertford in the county of 
Hertford, gent. brother and heir of Hemy 
Stout, late of the iſland of Jamaica, eſq; de. 
ceaſed, otherwiſe lately called Henry Stout, 
nunc in London, ſed de inſula Jamaicæ, ar- 
miger, was ſummoned to aniwer Sarah Fit- 
ter, widow, executrix of the teſtament and 
laſt will of James Fitter, late of London, 
merchant, deceaſed, of a plea that he ren- 
der to her 4330. which he unjuſtly detain- 
eth, Sc. and whereupon the ſaid Sarah, by 
Toſbue Sharpe her attorney ſaith, that where- 
as the ſaid [zrry, brother of the ſaid Jobn, 
whoſe heir he is, in his life-time, to wit, on 
the fifth day of November in the year of our 
Lord 1765, at London, to wit, in the pariſh 
of St. Mary Le Bow in the ward of Cheap, 
by his writing obligatory acknowledged him- 
gel to be bound to the ſaid James in his life- 
rime in the faid 43307, to be paid to the 
ſaid James v hen he ſnould be thereunto re- 
ee and to which payment well and 
taithfully to be made he bound himſelf and 
his heirs by the ſaid writing; Tet the ſaid 
Hemy in his life-time, and Ihe laid John, 

brother 


It, 


ne RS . ²˙ AF _ 
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brother and heir of the ſaid Henry, after the 
death of the 1aid Henry (although often re- 
quired) have not, nor hath either of them 
paid the ſaid 43 30 J. to the ſaid James in 
his life-time, or to the ſaid Sarab after the 
death of the ſaid James, but refuſed to pay 
the ſame to the ſaid Fames in his life-time, 
and to the ſaid Sarah after his death; and 
the ſaid Ibn {till refuſeth to pay the ſame 
to the Taid Sarah, and unjuſtly detaineth, in 
delay of the faithful execution of the ſaid 
teſtament: Whereupon ſhe faith ſhe is in- 
jured, and hath damage to the value of 207, 
and thereof ſhe bringeth ſuit, &c. And 
the ſaid Sarab bringeth here into court, as 
well the ſaid writing which teſtifieth the ſaid 
debt in form aforeſaid, whoſe date is the 
ſame day and year aforeſaid *, as the letters 

teſtamentary 


” 


* When one ſues as executor, he muſt in his decla- 
ration ſhew forth the teſtament to intitle him to the 
action. Edwards and Stapleton, Cro. Flix. 55 1. Cope 
and Lewin, Hob. 38. Bruun. 9. Browning and 
Fuller, Cro, Jac. 299. It is matter of ſubſtance, and 


not form only, 1 Brownl, 200. But whether ſub- 


ſtance or form. Hob. 233. Cro. Jac. 556. 2 Saund. 


402. 1 Sid. 249. Diverſity taken, where upon the 


executor's own poſſeſſion, and where upon the poſſeſſion 
of the teſtator. 2 RSI. Rep. 428. Heb. 218. Where 
the want thereof is helped by the defendant's pleading 
thereto. 1 Sa/k. 37, 38. 6 Mod. 135. Comb. 465. 
Noy 63. Ls 
After verdict, judgment ſhall not be ſtayed or reverſed 
for want of a Profert in curia of any letters teſtamentary. 
Sat. 16, 17 Car. 2. c. 8. bs 
0 
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teſtamentary of the ſaid James, whereby it 
appeareth to the court here, that the laid 
Saratt is executrix of the teſtament and laſt 
will of the ſaid Fames, and thereof hath the 
| adminiſtration, &c, 

Plea, And the ſaid John, by Thomas Smith his 
Kiens per attorney, cometh and defendeth the force 
difcent. and injury, when, &c. and ſaith, That he 
1 Lev. 130, x 

224. ought not to be charged with the debt 
Stat. 3, 4 W. aforeſaid, as brother and heir of the ſaid 
& M. c. 14. Henry, by virtue of the ſaid writing, be- 


2 cauſe proteſting, that the writing aforeſaid 


Heſter. is not the deed of the ſaid Henry; And for 
Jefiy and plea ſaith, that he hath not any lands or te- 
arrow, Paſ. nements by deſcent, as heir to the ſaid Henry, 


10 Annæ. — 1 | : : ” 
Cues bs law fee-ſimple, nor had on the day of obtain 


ing the original writ of the ſaid Sarah, 
* = at any time ſince; and this he is rrady 
to verify: Wherefore he prayeth judgment, 
if he ought to be charged with the debt 
aforeſaid, as brother and heir of the ſaid 

Henry, by virtue of the writing aforeſaid. 
Lilly 147. And the ſaid Sarah ſaith, that by any 
Replication. thing by the ſaid Jobn above in pleading 
alledged, ſhe ought not to be precluded 
from having her ſaid action againſt him, be- 
cauſe ſhe ſaith, that before the day of ob- 


No advantage or exception ſhall be taken for the 
default of alledging the bringing into court of letters 
reſtzmentary, but tile court ſnall give judgment accurc- 
ing to the right, ualeſs the ſame be particulerly ſet 


down and ſh:wn for cauſe of demurrer, Sat. 4. 5 
Ann. e. 16. by, 


taining 


it 


t 
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taining her ſaid original writ, 40 wit, on the 


3d day of April in the 6th year of the 
reign of our ſaid lord the now king, the ſaid 
Jobn had ſufficient lands and tenements by 
deſcent, as heir to the ſaid Henry, in fee- 
ſimple, whereout he might have ſatisfied the 
ſaid Sarab the debt and damages aforeſaid, 
to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid ; and this ſhe is ready to 
verify : Wherefore ſhe prayeth judgment, 
and that the ſaid debt, together with the da- 
mages by means of the detention of the ſaid 
debt, may be adjudged unto her, &c. 


523 


And the ſaid John faith, that before the Rrjoinder; 


day of obtaining the ſaid original writ of 
the ſaid Sarah, he had not ſufficient lands 
and tenements by deſcent, as heir to the ſaid 
Henry, in fee-ſimple,. whereout he might 
have ſatisfied the ſaid Sarab the debt and 
damages aforeſaid or any part thereof, as the 
ſaid Sarab hath in replying above alledged : 
And of this he putteth himſelf on the coun- 
try, Sc. And the ſaid Sarah doth ſo like- 


wiſe, Sc. 


Oxfordſhire, to wit, A. II. late, Sc. Debt on a bond 
(otherwiſe called, Fc.) was ſummoned to 5 ſurviving 


anſwer V. B. J. V. and 7. B. of a plea, 
that ſhe render to them 10. of lawful mo- 
ney of Great Britain, which ſhe oweth to 
them, and unjuſtly detaineth, c. and where- 
upon the ſaid V. J. and T, by C. C. their 
attorney ſay, that whereas the ſaid A. on 
the day of » „ in the year of 
our Lord „at — in the county 


aforeſaid, by her certain writing 2 
ad 


obligees, 
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had acknowledged herſelf to be bound to 
the ſaid V. and to one V. S. now deceaſed 
(whom the ſaid /. F. and 7. ſurvived) and 
the ſaid J. and T, in the aforeſaid 107. to 
be paid to them the laid V. V. J. and T, 
when ſhe the ſaid A. ſhould be. thereunto re- 
quired ; Zet the atorefaid A. (though often 
required} hath not paid the ſaid 10/7. to the 
ſaid V. V. J. and T. or any of them, in 
the life-time of the ſaid /. or to the ſaid 
W. J. and T. or any of them, ſince T 
death of the ſaid J. (whom the ſaid . 
and T. ſurvived) but hath retuſed to 200 
them the ſame, and yet doth refuſe to pay 
the ſame to the laid /. 7. and T. Where. 
upon they lay they are injured, and have da- 
mage to the value of 107, and thereof 
they bring ſuit, Sc. And they bring here 
into court the ſaid writing obligatory, Which. 
teſtifieth the debt aforeſaid j in form aforeſaid, 
the date whereot is on the day and year 
aboveſaid, Wc, 


Debt in a bong Middleſex, to wit, J. M. late of Veſt- 
by the excentor Minſier in the county of Middleſex aforeſaid, 
ef the cli gee. lime- merchant, otherwiſe called J. M. de 
paroch. ſandt. Margar” Weſtminſt. in com. 
Middleſex, —— wes ſummoned to anſwer 

: unio V. J. executor of the teſtament and 
Jaſt will of R. F. his late father deceaſed, in 

a plea, that he render to the ſaid . F. 

2001. which he unjuſtly detaineth from him, 

Sc. And whereupon the ſaid W. F. by 

V. V. his attorney ſaith, that whereas the 

aforeſaid 7, the 22d day of April in the 


year 


in the Court of Common Pleas. 


year of our Lord 1728, at Weſtminſter afore- 
{aid in the county aforeſaid, by his certain 
writing obligatory acknowledged himſelf to 
be held and firmly bound unto the aforeſaid 
R. F in his life-time in the aforeſaid 2001. 
to be paid to the aforeſaid R. F. his execu- 
tors or adminiſtrators, when he the ſaid 7. 
ſhould be thereunto required: Nevertheleſs 
the aforeſaid 7. (although often required) 
the atoreſaid 2007, to the aforeſaid A. F. in 
his life-time, or, to the aforcfaid V. F. af- 
ter the deceaſe of the aforeſaid R. F. hath 
not paid, but hath refuſed to pay them the 
ſame, and full refuſeth to pay the ſame to 
the ſaid V. F. and unjuſtly detaineth the 
ſame : Whereupon the ſaid J. F. ſaith that 
he hath ſuſtained damage to the value of 
101, and thereof he bringeth this ſuit, &c, 
And he bringeth here into court as well the 
writing obligatory aforeſaid, which teſtifieth 
the debt aforeſaid in form aforeſaid, the date 
whereof is on the day and year aforeſaid, as 
alſo the letters teſtamentary of the aforeſaid 
R, F. whereby it ſufficiently appeareth to the 
court here, that the afoerſaid V. F. is the 
executor of the teſtament and laſt will of the 

aforeſaid R. F. and thereupon to have admi- 
niſtration, Cc. 


nm 2. 0 
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ment and laſt will of E. B. deceaſed, was 9g4in/ e ex- 


ſummoned to anſwer F. T. of a plea, that 
he render to him 120. which he unjuſtly 
detaineth from him, Sc. And whereupon 
the faid 7. T. by N. Ii. his attorney faith, 
that whereas the above-named E. in her lite- 

time, 


ecutor of the 
obligor, 
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time, to wit, on the day of ———, 
in the year of our Lord „at ——in 

the county of — aforeſaid, by her writ- 
ing obligatory acknowledged herſelf to be 
bound to the ſaid J. T. in the aforeſaid 120l. 
to be paid to the ſame J. T. when ſhe the 
ſaid E. ſhould be thereunto required; Ne. 
vertbeleſs the ſaid E. in her life-time, or the 
faid J. J. after the death of the ſaid E. al- 
though often required, have not, nor hath 
either of them paid the ſaid 1201. to the ſaid 
J. T. but they refuſed, and the aforeſaid 
J. J. doth ſtill refuſe to pay him the ſame; 
and whereupon the ſaid T. faith he is injured, 
and hath damage to the value of 101. and 
thereof he bringeth his ſuit, Sc. and he 


bringeth here into court the writing afore- 


ſaid, which teſtifieth the debt aforeſaid in 
form aforeſaid, the date whereof is on the 
ſame day and year aforeſaid. _ 

And the faid J. J. by F. B. his attorney 
cometh and defendeth the force and injury, 
when, Sc. and faith, that the ſaid J. 7. 
ought not to have or maintain his ſaid action 
againſt him, becauſe he faith, that he the 
ſaid F. F. never was executor of the teſta- 
ment and laſt will of ZE. B. deceaſed, as the 
ſaid J. T. by his ſaid declaration above al- 
ledgeth, neither did he ever as an executor 
of the teſtament and laſt will of the ſaid E. 
B. adminiſter any of the goods and chattels 
which were the ſaid E. B.'s at the time of 
her deceale; and this he is ready to verify: 
Wherefore he prayeth judgment, if the ſaid 
. 7. 


in the Court of Common Pleas. 


J. T. ought to have his ſaid action againſt 
him, Sc. 


And the ſaid J. faith, that he ought not Replication, 


to be precluded from having his aforeſaid 
action againit the ſaid F. becauſe he faith 
that the aforeſaid F. hath, as executor of the 
teſtament and laſt will of the ſaid E. B. ad- 
miniſtered divers goods and chattels which 
were of the ſaid E. B. at the time of her de- 
ceaſe, that is to ſay, at afore- 
ſaid: And this he prayeth may be inquired 
of by the country, &c, 


Cooke. 


Michaelmas term in the ſeventh year 


of the reign of king George the 
third. 


Surrey, L. late of Saint Olave in South- Debtona Bail. 


to wit. 


wark, in the county of Surrey bend at the fait 


aforeſaid, woolſtapler, was attached by his 7 * atterng. 


preſent majeſty's writ of privilege iſſuing out 
of this court, to anſwer to L. K. gentleman, 
one of the attornies of his ſaid majeſty's 
court of common bench here, according to 
the liberties and privileges of the ſame court 
for ſuch attornies, and other miniſters of the 
lame bench from time beyond the memory 
of man uſed and approved in the ſame 
court, in a plea of debt, and whereupon the 
ſaid L. in his proper perſon ſaith, that the 
ſaid J. hath not rendered to him the ſaid J. 
63/7. 2 5x of lawful money of Great Britain, 
which he oweth to him, and unjuſtly de- 

| taineth, 
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taineth, for that whereas, on the 29th day 
of June in the 6th year of his preſent ma. 
jeſty's reign, the ſaid L. (he being then one 
of the attornies of the ſaid court of common 
bench) ſued forth out of his majeſty*s ſaid 
court of common bench here, to wit, at 
Weſtminſter in the county of Middleſex, his 
faid majeſty's writ, called a writ of attach- 
ment of privilege, againſt the ſaid J. I. 


woolſtapler, directed ro the ſheriff of the 


faid county of Surrey, by which ſaid writ 
the ſaid ſheriff was commanded by his ſaid 
majeſty to attach the ſaid J. L. if he ſhould 
be found within his bailiwic, and him ſafely 
keep, ſo that he might have him before his 
faid majeſty's juſtices at Veſiminſter, on Mon- 
day next after three weeks from the day of 
Saint Michael then next following, to an- 
ſwer the ſaid L. one of the attornies of his 
ſaid majeſty's court of common bench, ac- 
cording to the liberties and privileges of that 
court for ſuch like attornies and other mini- 
ſters of the ſame bench uſed and approved 
of in the ſame, from the time whereof there 
was not any remembrance to the contrary, 
in a plea of treſpaſs upon the caſe, and: that 
the ſaid ſheriff ſhould have there that writ 
which ſaid writ afterwards, and before the 
return thereof, that is to ſay, on the 11th 
day of Auguſt in the year of ogr Lord 1766, 
at the ſaid pariſh of St. Olave, Southwark, in 
the ſaid county of Surrey, was delivered by 
the ſaid L. to 7. R. then, and continually 
afterwards until the return of the ſaid writ, 
ſheriff of the ſaid county of Surrey, to be 

executed 


in the Court of Common Pleas. 


executed in due form of law; by virtue of 
which ſaid writ the ſaid F. R. afterwards, 
and before the return of the ſaid writ, that 
is to ſay, on the ſaid 11th day of Auguſt in 
the ſaid year of our Lord laſt above- men- 
tioned, at the ſaid pariſh of St. Olave Soutb- 
wark aforeſaid, within his bailiwic, arreſted 


the ſaid J. L. and had and detained him 


there in his cuſtody by virtue M the ſaid 
writ, until the ſaid J. I. afterwards, and 
before the return of the ſaid: writ, to wit, 
on the ſaid 1:th day of Auguſt in the year 
of our Lord 1767, at the pariſh of St. Olave 
Southwark aforeſaid in the faid county of 
Surrey, by his writing obligatory, common- 
ly called a bail-bond, "acknowledged himſ:If to 
be held and-firmly bound 'to the ſaid J. R. 
by the name of J. R. eſq; high ſheriff of 
the county of Surrey aforeſaid, in the ſum 
of 63/7. 25. of good and lawful money of 
Great Britain, to 'be paid fo the faid ſheriff 
when he ſhould be thereto required, with a 
condition thereunder written, that if the ſaid 
J. L. ſhould appear before his ſaid majeſty's 
juſtices at Y/eftmin/ter, on the ſaid Monday 
next after three weeks from the day of Saint 
Michael, to anſwer the faid L. one of the 
attornies, and ſo forth, in the ſaid plea of 
treſpaſs upon the caſe, that then that obliga- 


tion to be void and of no force; otherwiſe 


to ſtand and remain in full force, vigour 
and effect; which ſaid writing obligatory, 
with the ſaid condition there under written, 
was taken by the ſaid ſheriff by virtue of 
the ſaid writ, and by force of the ſtatute in 

Vol. I. Mm ſuch 


329 


530 


The Attorney's Practice 


ſuch caſe lately made and provided. And 
the ſaid JL. in fact ſaith, that the ſaid J. J. 
did not appear before his ſaid majeſty's ju. 
ſtices at Weſtminſter, on the ſaid Monday 
next after three weeks from the day of Saint 


Michael, in the condition aforeſaid men- 


tioned, to anſwer to the ſaid L. in his ſaid 


plea of treſpaſs upon the caſe, according to 


the form and effect of that condition, where. 
by that writing obligatory became forfeited 
to the ſaid J. R. and the ſame being ſo for. 
feited, and the money therein mentioned, 
or any part of it, not being paid, he the 
ſaid J. KR. ſheriff of the ſaid county of Sur- 
rey afterwards, that is to ſay, on the firſt 
day of November in the year of our Lord 
1737, at the ſaid pariſh of Saint Olave Ssulb. 
wark, aſſigned to the ſaid L. the ſaid writ- 
ing obligatory, by indorſing the ſame, and 
atteſting it under his hand and ſeal in the 

reſence of two credible witneſſes, 4 wit, 
E. H. and G. N. according to the form of 
the ſtatute in ſuch caſe made and provided; 
by reaſon of which ſaid premiſſes, and by 
force of the ſtatute in ſuch caſe made and 
provided, an action hath accrued to him the 
{aid L. as aſſignee of the ſaid J. R. ſheriff of 
the ſaid county of Surrey, to demand and 
have of the ſaid F. L. the ſaid ſum of 63/. 
25. Nevertheleſs the ſaid J. L. (although 
often requeſted) hath not rendered the ſaid 
ſum of 63/7. 25. to the ſaid L. but hitherto 


always hath refuſed, and ſtill doth refuſe, to 


render the ſame to the ſaid L. and the afore- 


ſaid ſum of money mentioned in the ſaid 
Writing 


in the Court of C ommon Plas. 


writing obligatory is ſtil] remaining unfatiſ- 
fied, to the damage of him the ſaid L. of 
405. and thereof he bringeth ſuit, Sc. 
And the ſaid L. bringeth here into court the 
writing obligatory atoreſaid, in form afore- 
ſaid indorſed, which teſtifieth the ſaid debt 
in manner aforeſaid, and beareth date the 
day and year in that reſpect above-mention- 
ed, &c. 

Jobn Doe, 

and Pledges for proſecuting. 
Richard Roe, * 


> 


Hilary term, &c. 
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London. O W. late of London, linen-dra- Declaration in 


to wit, 


per, was ſummoned to anſwer 4 Qui tam 


our lord the king, and J. C. who as well % 5 fat. 8 


for our ſaid lord the king as for himſelf 
proſecuteth in this behalf, of a plea that he ; 


Anne, c. . 
ſ. 35. Fer not 


1 erting in in- 


render to our ſaid lord the king and the ſaid dentures of ap- 
J. C. who as well, &c. 1260. which to our prentice/sip the 
ſaid lord the preſent king and the ſaid J. C. Vun e. 


who as well, Sc. he oweth and unjuſtly de- 
taineth, and whereupon the ſaid F. C. who 
as well for our ſaid lord the king as for him- 
ſelf proſecuteth in this behalf by V. W. his 
attorney, faith, that by a certain indenture 
made at London aforeſaid, 1% wit, in the pa- 
riſh of Saint Mary le Bow in the ward of 
Cheap, after the firſt day of May in the year 
of our Lord 1710. to wit, on the 2 iſt day of 
Auguſt in the year of our Lord 1763. between 
one T. H. ſon of W. H. late of C. in the 

M m 2 county 


ceived, 
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county of Derby, eſq; deceaſed, and the ſaid 


O. V. and in due manner executed, bearin 

date on the ſame day and year, the ſaid T, 
put himſelf apprentice to the ſaid O. by the 
name of O. W. citizen and learher-ſeller of 
London, to be inſtructed in his art and buſi- 
neſs of a linen-draper, to ſerve as an ap- 
prentice from the day of the date of the 
ſaid indenture, until the full end and term of 
ſeven years from thence next enſuing fully to 
be complete and ended; which ſaid inden- 
ture, then and there made and executed, con- 
tained all the covenants, articles, contracts 
and agreements, relating to the ſerving the 
ſaid apprenticeſhip; and that in conſideration 
of the premiſſes, and for and in reſpect of 
the ſaid apprenticeſhip, the ſaid J. then, 10 
wit, on the ſaid 21ſt day of Auguſt in the 


ſaid year of our Lord 1763. at London afore- 


ſaid, in the pariſh and ward aforeſaid, paid 
to the ſaid V. O. Zoo pieces of coined gold 
money of Great Britain, called guineas, of 
the value in ready money of 3151. as a re- 
ward and conſideration for taking the ſaid 7. 
to be his apprentice, as aforeſaid ; and that 
the ſaid ſum of money of 300 pieces of 
coined gold ſo given and paid, as aforeſaid, 
was not truly and fully inſerted, written and 
ſpecified in the ſame indenture, according to 
the form of the ſtatute in ſuch caſe lately 
made and provided, but in the place of it 
the ſum of 300. only was inſerted, written 
and ſpecified in the ſame indenture, contrary 
ro the form and effect of that ſtatute, where- 
by an action has accrued to our ſaid lord the 


king 


in the Court of Common Pleas. 


king and the ſaid J. C. who. as well, Sc. to 
demand and have of the ſaid O. 6304. par- 


cel of the ſaid 12601. being double the ſum 
ſo. given and paid as aforeſaid. And alſo Second count. 
tobereas by one other indenture made at Lon- 


don aforeſaid, in the pariſh and ward afore- 
ſaid, after the firſt day of May in the year of 
our Lord 1710. aforeſaid, to wit, on the ſaid 
21ſt day of Auguſt in the year of our Lord 
1763. between one T. H. another ſon of the 


faid . H. late of C. in the county of Derby, 
eſqʒ deceaſed, and the ſaid O. V. and in due 


manner executed, bearing date on the ſame 
day and year, the ſaid laſt- mentioned T. put 


. himſelf apprentice to the ſaid. O. V. to be 


inſtructed in his ſaid art and buſineſs of a 


linen-draper, to ſerve him after the manner of 


an apprentice, from the day of the date of 
the ſaid laſt indenture, until the full end and 
term of ſeven years from thence next enſuing 
and fully to be complete and ended; which 
ſaid laſt indenture, then and there made and 
executed, contained all the covenants, articles 
and agreements relating to the ſerving the ſaid 
apprenticeſhip laſt mentioned; and that in 
conſideration of the premiſſes, and for and 
in reſpect of the ſaid apprenticeſhip laſt men- 
tioned, the ſaid T. then, to wit, on the ſaid 
21ſt day of Auguſt in the ſaid year of our 
Lord 1763. at London aforeſaid in the pariſh 


and ward aforeſaid, paid to the ſaid O. V. 


3151, of lawful money of Great Britain, as 
a reward and conſideration for taking the, ſaid 
laſt mentioned 7. to be his apprentice as 
aforeſaid; and that the ſaid ſum of 3161. 
. M m3 ſo 
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ſo given and paid as aforeſaid, was not trul 
and fully inſerted, written and ſpecified in 
the ſaid laſt indenture, according to the form 
and effect of the ſtature in ſuch caſe lately 
made and provided, but in the place thereof 
the ſum of 300. only was inſerted, written 
and ſpecified in the ſaid laſt indenture, con- 
trary to the form and effect of that ſtatute, 
whereby an action has accrued to our ſaid 
lord the king and the ſaid F. C. who as well, 
Se. to demand and have of the ſaid O. IF. 
other 630/. reſidue of the ſaid 12601. being 
double the laſt mentioned ſum ſo given and 
paid as aforeſaid; Yet the ſaid O. W. (al. 
though often required) hath not yet rendered 
the ſaid 1260/7, or any parcel thereof, to our 
ſaid Jord the king and the ſaid F. C. who as 
well, Sc. or to either of them, but hath hi- 
therto refuſed, and ſtill doth refuſe, to ren- 
der the ſame to them, to the damage of the 
ſaid J. C. who as well, Sc. of 1o/. And 
thereof as well for our lord the king, as for 
himſelf, he bringeth ſuit, Sc. 


London, to wit, H. H. late of London, 


knight, and R. A, late, Sc. eſq; were ſum- 


moned to anſwer unto R. C. in a plea that 
they render to him 137. which they owe, 
and unjuſtly detain Au him, &c. and 
whereupon the ſaid V. by J. J. his attor- 
ney faith, that whereas the ſaid W. by the 
name of V. C. otherwiſe, to wit, in the 
term of the holy Trinity in the 6th and 7th 
years of the reign of the lord the now king, 
in the court of our lord the now king of the 


common 


in the Court of Common Pleas, 


common bench at Weſtminſter, before Sir 

knight and his companions, then 
juſtices of our lord the king of the ſame 
bench at Weſtminſter, did recover by judg- 
ment of the ſaid court againſt T. B. by the 
name of J. B. 131. for damages, which he 
the ſaid W. C. hath ſuſtained by reaſon of 
the ſaid 75.8 not performing certain promiſes 
and undertakings then lately made to the 
ſaid W. as for his coſts and charges by him 
laid out about the ſaid ſuit whereof the ſaid 
T. is convicted, as by the record and pro- 
ceedings thereof remaining in the ſaid court 
may more fully appear ; and the faid /. C. 
afterwards, to wit, the 13th day of June in 
the fifth year of the reign of the lord the 
now king, proſecuted out of the ſaid court 


of common bench, of and upon the ſaid 


judgment, a certain writ of the lord the now 
king, directed to the ſheriffs of London, by 
which writ the lord the now king com- 
manded them that they ſhould take T. B. 


if he was to be found in their bailiwic, and 


him ſafely keep, ſo that they might have 
his body before the juſtices of our lord the 
king at Weſtminſter, in to ſatisfy 
W. C. for 131. which in the court of the lord 
the king, before the juſtices of our lord the 
king at Weſtminſter, had been awarded to 


the ſaid . C. for his damages which he 


had ſuſtained by reaſon of the not perform- 


ing ſeveral promiſes and undertakings made 


by the ſaid T. to the ſaid W. at W. whereof 
he was convicted. And reciting, whereas 
the ſheriff of the lord the king, of Middle- 

Mm ſex 
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ſex had returned to the juſtices of the lord 
the now king at Weſtminſter, i 
then laſt paſt, that the ſaid 7, was not to be 
found in his bailiwic; and in as much as it 
was ſufficiently teſtified in the ſaid court of 
the lord the king, that he lurked and wan- 
dgred up and down in their bailiwic, and 
that they ſhould have there that writ, which 
writ proſecuted as aforeſaid the laid W. C. 
afterwards, and before the return thereof, 10 
wit, on the 3oth day of June in the ſame 
7th year of the lord the now King, at Lon- 
don aforeſaid, in the pariſh of St. Mary Le 
Bow in the ward of Cheap, delivered to the 
ſaid H. H. and K. A. then being ſheriffs of 
London in due form of law to be executed ; 
by virtue of which writ the ſaid H. H. and 
K. A. then being ſheriffs of London as afore- 
ſaid, afterwards, and before the return of the 
ſaid writ, /o wit, the ſame day and year 
at London aforeſaid, in the pariſh and ward 
aforeſaid, took and arreſted the ſaid T. and 
then and there had him in their cuſtody in 
execution for the ſaid damages; and the ſaid 
J. being fo as aforeſaid in the cuſtody of 
the ſaid H. H. and R. A. then being ſheriffs 
of London, 1n execution for the damages 
aforeſaid, the ſaid H. H. and K. A. then 
being ſheriffs as aforeſaid, the ſame day and 


year at London atorelaid, in the pariſh and 


ward aforeſaid, without the licence and a- 
gainft the will of the ſaid W. C. voluntarily 
permitted the ſaid T. to go out of their 
cuſtody at large where he would, the ſaid . 

| Ge 
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C. of his ſaid damages then or yet not be- 
ing fatisfied, by reaſon whereof an action 
accrued to the ſaid VJ. C. to demand and 
have of the ſaid H. H. and R. A. the ſaid 
ſum of 137. yet the ſaid H. H. and R. A. 
have not, nor hath either of them rendered 
to the ſaid V. C. the ſaid 134. but altoge- 
ther have, and each of them hath hitherto 
refuſed, and yet do, and each of them doth 
yet refuſe to render the ſaid 13/7. to the ſaid 
V. C. wherefore he ſaith that he is damaged 


and hath damage to the value of 20I. And 


thereof he bringeth ſuir, &c. 
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London, to wit, J. B. late of London, Declaration on 


merchant, was attached to anſwer R. S. of © feliq & in- 
ſurance on a 


a plea of treſpaſs on the caſe, &c. and where- Bip. 


upon the ſaid R. by V. V. his attorney 
complaineth, that whereas the ſaid R. the 
17th day of October in the year of our Lord 
1734. at London (that is to ſay) in the pa- 
riſh of St. Mary le Bow, in the ward of 
Cheap, according to the uſe and cuſtom of 
merchants, cauſed to be made a certain wri- 
ting of inlurance, commonly called a policy 
of inſurance, by which ſaid writing the ſaid 
R. by the name of K. S. as well in his own 
name as for and in the name and names of 
all and every other perſon or perſons to 
whom the ſame did, might or ſhould apper- 
tain in part or in all, did make aſſurance, 
and cauled himſelf and them, and every of 
them, to be inſured, loſt or not loit, at and 
from London to Kotterdam, and thence to 

Gambia 


The Attorney's Practice 
Gambia and Cape Coaſt, upon any kind of 


goods and merchandizes whatſoever, loaden, 
or to be loaden aboard the good ſhip or vef. 
ſel called the Delphin, whereof was maſter 
under God for that preſent voyage F. N. or 
whoſoever elſe ſhould go for maſter in the 
ſaid ſhip, or by whatſoever other name or 
names the ſame ſhip, or the maſter thereof, 
was or ſhould be named or called, begin- 
ning the adventure upon the ſaid goods and 
merchandizes from and immediately follow- 
ing the loading thereof aboard the ſaid ſhip 
at London or elſewhere, and ſo ſhould con- 
tinue and endure until the ſaid ſhip, with 
the ſaid goods and merchandizes whatſoever, 
ſhould be arrived at Rotterdam, and during 
her ſtay there and thence to Gambia, and 
during her ſtay there and thence to Cape 
Conſt, and the ſame there ſafely landed; and 
it ſhould be lawful for the ſaid ſhip in that 
voyage to ſtop and ſtay at any ports or places 
whatſoever, without prejudice to that Inſu- 
rance ; the ſaid goods and merchandizes by 
that agreement were and ſhould be valued at 
, without farther account to be given 
by the aflured for the ſame. Touching the 
adventures and perils which they the aſſurers 
were contented to bear, and did take upon 
them in that voyage, they were of the eas, 
men of war, fire, enemies, pirates, rovers, 
thieves, jettizons, letters of mart and coun- 
termart, ſurprizals, takings at ſea, arreſt, 
reſtraints and detainments or all kings, princes 
and people, of what nation, condition or 


quality 
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quality ſoever, barratry of the maſter and 
mariners, and of all other perils, loſſes and 
misfortunes, that had or ſhould come to the 
hurt, detriment or damage of the ſaid goods 
and merchandizes, or any part thereof; and 
in cafe of any loſs or misfortune it ſhould 
be lawful for the aſſured, their factors, ſer- 
vants or aſſigns, to ſue, labour and travel 
for and about the defence, ſafe-guard and 
recovery of the ſaid goods and merchan- 
dizes, or any part thereof, without preju- 
dice to that inſurance, to the charges where- 
of they the aſſurers would contribute each 
one according to the rate and quantity of 
his ſum therein aſſured; and it was agreed 
by them the aſſurers, that that writing or 
policy of inſurance ſhould be of as much 
force and effect as the ſureſt writing or 
policy of inſurance thentofore made in Lam- 
bard-ſtreet, or in the Reyal Exchange, or elſe- 
where in London, and ſo they the aſſurers 
were contented, and did thereby promiſe, 
and bind themſelves each one for his own 
part, their heirs, executors, and goods, to 
the aſſured, their executors, adminiſtrators 
and aſſigns, for the due performance of the 
premiſſes, confeſſing themſelves paid the con- 
ſideration due to them for that aſſurance by 
the aſſured, at and after the rate of 30. 105. 


per cent. and in caſe of loſs (which God 


forbid) the aſſured to abate 10/. per cent. 
In witneſs whereof they the aſſurers have 


ſubſcribed their names and ſums aſſured in 


London, as by the ſaid writing more full 
appears; of which ſaid writing the ſaid 7. 
| afterwards, 
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afterwards, o wit, on the ſaid 17th day of 
October in the ſaid year of our Lord 1734, 
at London aforeſaid, in the pariſh and ward 
aforeſaid had notice, and thereupon the ſaid 
J. afterwards, o wit, on the day and year 
laſt mentioned at London aforeſaid, in the 
pariſh and ward aforeſaid, in conſideration 
that the ſaid R. at the ſpecial inſtance and 
requeft of the ſaid J. had then and there 
paid to the ſaid J. the ſum of 3 J. 105. of 
lawful money of Great Britain (being the 
reward of the aſſurance of 100.) and had 
promiſed to perform all things in the ſaid 
writing contained on the part of the aſſured, 
to be performed for the aſſurance of 100 /, 
to be made by the ſaid J. according to the 
tenor of the ſaid writing, he the ſaid F. 
took upon himſelf, and then and there faith- 
fully promiſed to the ſaid R. to become the 
aſſurer of the ſaid R. for 100/. to perform 
all and ſingular the things in the ſaid writing 
contained to be performed on the part of 


the aſſurer, according to the true intent and 


meaning of the ſaid writing (the ſaid ſum of 
100 l. being the ſum ſubſcribed by the ſaid 
J. to the ſaid writing.) And the ſaid R. in 
fact ſaith, that the ſaid ſhip at the time of 


the making of the ſaid writing, to wit, the 


ſaid 17th day of October in the year 1734, 
was in ſafety, o wit, at London aforeſaid, in 
the pariſh and ward aforeſaid ; and being fo 
in ſafety afterwards, to wit, on the day and 
in the year laſt mentioned, the ſaid ſhip laſt 
mentioned departed and ſailed from London 
aforeſaid, in the pariſh and ward aforeſaid, 

with 
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with'the ſaid goods and merchandizes loaded 
thereon, to ſail to Rotterdam aforeſaid, and 


from thence to Gambia and Cape Coaſt afore- 


ſaid in her ſaid voyage; and the ſaid R. 
further ſaith, that the ſaid ſhip in her ſaid voy- 
age from Rotterdam afore ſaid, before her ar- 
rival at Cape Coaſt aforeſaid, to wit, the 29th 
day of March which was in the year of our 
Lord 1735, in failing in her ſaid voyage with 
goods and merchandizes loaded, and then on 
board her, to the value of 7001. of lawful 
money of Great Britain, upon the high ſeas 
was burnt and deſtroyed by fire, and the 
ſaid ſhip and all the ſaid goods and mer- 
chandizes were thereby then totally loſt and 
deſtroyed, whereof the ſaid F. afterwards, 
on the firſt day of OFober in the ſaid year 
1735, at London aforeſaid, in the pariſh and 
ward aforeſaid had notice, and the ſaid R. 
then and there requeſted the ſaid F. to pay 
to him the ſaid R, gol. parcel of the faid 
100 J. aſſured by him the ſaid F. as afore- 
ſaid (deducting 10 J. the reſidue thereof) in 
reſpect of the ſaid loſs which the aforeſaid 
7. ought to have paid to the ſaid R. accord- 
ing to the ſaid agreement; Zet the ſaid 5. 
not regarding his ſaid promiſe and under- 
taking, but contriving, and fraudulently in- 
tending to deceive and defraud the ſaid R. 
in this behalf, he the ſaid F. (though often 
requeſted ſo to do) hath not paid to the ſaid 
Je. the ſaid go J. or any part thereof, nor 
hath in any kind contented him for the 
lame, but hath altogether refuſed, and yet 
refuſeth to pay ro the ſaid K. the ſaid gol. 
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or any part thereof, or in any manner to 
content him for the ſame. 

A count for money had and received, da- 
mages 100 /, 


Declaration on London, to tit, J. P. late of Weſtmin- 
e 2 ter in the county of Middleſex, chymiſt, was 
aer 4% Attached to anſwer unto N. G. in a plea, &c, 
agreement, That whereas the ſaid 7. on the 29th day 
earneſt being of October in the year of our Lord 1734, at 
Ci ven. Londen, in the pariſh of St. Mary Le Bow 
in the ward of Cheap, had bargained and 
ſold to the ſaid V. 100 1b, weight of fine 
Turkey Rhubarb, at the rate of 23s. per 
pound, amounting in the whole, accordin 
to that rate or price, to the ſum of 1151, 
the ſaid J. the ſaid 29th day of Oober at 
London aforeſaid, in the pariſh and ward 
aforeſaid, in conſideration of 15s. of good 
and lawful money of Great Britain to him 
the ſaid J. by the ſaid N. then and there in 
hand paid in part of payment, and of the 
ſum of 1147. 195. to the ſaid F. by the 
ſaid N. to be paid on the delivery of the ſaid 
100 lb. weight of fine Turkey Khubarb, he 
the ſaid F. did then and there undertake, 
and to the ſaid N. then and there faithfully 
promiſe to deliver the ſaid 100 lb. weight of 
the ſaid fine Turkey Rhubarb upon the goth 
day of the ſaid month of O#ober above- 
mentioned, at three of the clock in the af- 
ternoon of the ſame day at Mr. B.'s coffee- 
houſe ; Yet the ſaid 7. not regarding his ſaid 
promiſe and undertaking made as aforeſaid, 
but contriving and fraudulently intending 
craftily 


9 8 
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craftily and ſubtilly to deceive and defraud 
the ſaid NM. in this behalf, the ſaid 100 lb. 
weight of fine Turkey Rhubarb, or any part 
thereof, to the ſaid N. hath not delivered 
(although he the ſaid V. was always pre- 
ared and ready upon the delivery of the 
ſaid 100 Ib. weight of fine Turkey Rhubarb 
in manner aforeſaid, then and there to have 
paid the ſaid F. the ſaid 1147, 195. which 
together with the ſaid 13. paid by the ſaid 
N. to the ſaid F. as aforeſaid amount to 
1157. (that is to ſay) 23 5s. for every pound 
weight. of the ſaid 100 lb. weight of the ſaid 
fine Turkey Rhubarb, according to the agree- 
ment aforeſaid) but the ſaid 7. hath hitherto 
neglected and refuſed, and ſtill doth neglect 
and refuſe to deliver to the ſaid N. the ſaid 
100 Ib. weight of fine Turkey Rhubarb. + 
Count for money had and received. 


London, . J. P. late, c. was attached Declaration on 
to anſwer unto W. C. in a plea of treſpaſs Aflumpſit co 


- - 1 pay for a geld- 
upon the caſe, &c. and whereupon the ſaid 2% 4 f 


M. by K. B. his attorney complains, that ;4;,4p.,/on if 
whereas on the —— day of in the he did not re- 
year of our Lord 1734, at London aforeſaid, burn it. 
in the pariſh of St. Mary Le Bow in the ward ?R& Raym. 
of Cheap, in conſideration that the ſaid W. at 8 
the ſpecial inſtance and requeſt of the ſaid J. 
would let to hire, and deliver unto a certain 
perſon then and yet unknown to the ſaid J. 
a certain gelding of the ſaid . to ride from 
London aforeſaid to Highgate in the county of 
Middleſex, and fo back again to London afore- 
ſaid, he the ſaid F. undertook, and then and 

there 
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there faithfully promiſed the ſaid V. to pay 
him 51. 5s. if that perſon did not return the 
ſaid gelding to the ſaid V. the ſame day; 
and the ſaid V. doth aver, that he, confiding 
in the aforeſaid promiſe of the ſaid F. after- 
wards, to wit, the fame day and year above. 
ſaid at London aforeſaid, in the pariſh and 
ward aforeſaid, at the ſaid requeſt of the ſaid 
J. did let to hire, and deliver unto the ſaid 

rſon ſo unknown to the ſaid V. the ſaid 
gelding of the ſaid V. to ride from London 
aforeſaid to Highgate aforeſaid, and ſo back 
again to London aforeſaid ; and that the ſaid 
perſon ſo unknown to the ſaid V. did not 
the ſame day, or at any time afterwards, re- 
turn the faid gelding to the ſaid V. whereof 
the ſaid F. had notice, and therefore the ſaid 
J. according to his aforeſaid promile and un- 
dertaking, ought to have paid unto the afore- 
ſaid W. the ſaid ſum of gl. 55. Yet the ſaid 
J. not regarding his aforeſaid promiſe and 
undertaking, c. 


Trever by of Wilts, to wit, E. D. late, Sc. and R. M. 
fignees of com- late, &c. were attached to anſwer J. G. and 


miſſoners r R. P. aſſignees of the debts, goods and chat- 
bankruptcy, 


tels of S. L. a bankrupt, according to the 
form of the ſtatutes made concerning bank- 
rupts, of a plea of treſpaſs upon the caſe, 
Sc. and whereupon the laid F. and R. by 
S. S. their attorney complain, that they the 
ſaid J. and R. on the — day of in 
the year of our Lord at Bradford in the 
ſaid county of Wilts, were poſſeſſed of 30 
broad cloths of the value of 6001. as of their 
Own 
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own proper goods and chatteis (they being 
as aforeſaid aſſignees of the debts, goods and 
chattels of the ſaid bankrupt) and being 
thereof ſo poſſeſſed, they the ſaid F. and R. 
the ſaid 30 broad cloths out of their hands 
and poſſeſſion caſually loſt and miſlaid; which 
ſaid 30 broad cloths afterwards, 7o wit, the 
day and year afoteſaid at Bradford aforeſaid, 
came to the hands and poſſeſſion of them the 
aiorefaid E. and K. by finding; and though 
the aforeſaid E. and R. knew the aforeſaid 


cloths to be the proper goods and chattels of 


the aforeſaid F. and R. and to them as aſ- 
ſignees of the debts, goods and chattels of 
the ſaid S. L. the bankrupt, of right to be- 
long and appertain: 77 they the aforeſaid E. 
and &. contriving and fraudulently intending 
the aforeſaid J. and R. of the aforeſaid cloths, 
to deceive and def aud, have nor, nor hath 


either of them del:vered the aforeſaid cloths, 


or any of them to the aforeſaid J. and R. 


although they have by them been often re- 
queſted to deliver the ſame; but they the 
aforeſaid E. and R. afterwards, to wit, the 
day and year aforeſaid at Bradford aforeſaid, 
to their own proper uſe did convert and diſ- 
pole of the aforeſaid cloths, to the damage of 
them the aforeſaid 7. and R. 600/, And 
thereof they bring ſuit, c. 


545 


Middleſex, to wit, R. V. late of | Weſt. Deciaration at 
minſter in the county aforeſaid, eſq; and D. ½ n 


L. late of the ſame, eſq; late ſheriff of the 


infant by his 
Prochein amy 


county of Midaleſex, were attached to anſwer again a e- 
unto J. H. of a plea of treſpaſs on the caſe, rf for a falle 


Vol. I. MN: 


Sc. urn, wheres, 
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by the plaini Ac. and whereupon the ſaid J. H. by J. I 
was taken on who is admitted by his majeſty's court here 
en attachment to proſecute for the ſaid J. H. who is within 
for « r:ſexn!. the age of 21 years, as the next friend of the 
ſaid J. H. complaineth, that whereas on the 
23d day of January in the term of St. Hilary 
in the ſeventh year of the reign of his pre- 
ſent majeſty, a writ of his ſaid majeſty iſſued 
out of his ſaid majeſty's court of common 
bench here, to wit, at Weſtminſter in the ſaid 
county, directed to the then ſheriff of Mid- 
dleſex; by which ſaid writ the ſaid ſheriff 
was commanced, that he ſhould take J. H. 
then late of St. Giles's in the ſaid county, 
ſcavenger, and J. D. if they ſhould be found 
in his bailiwic, and them ſafely keep, ſo that 
the ſaid ſheriff might have their bodies be- 
fore the juſtices of his ſaid majeſty here, 10 
wit, at Weſtminſter aforeſaid, from the day 
of Eaſter in 15 days then next following, to 
anſwer T. B. in a plea of treſpaſs; and allo 
that the ſaid J. might anſwer the ſaid T. ac- 
A cording to the cuſtom of the ſaid court of 
V4 Common Bench here, of a certain plea of 
| treſpaſs on the caſe upon promiſe, to the da- 
mage of him the faid T. 207, and that the 
faid ſheriff ſhould then have there the ſaid 
writ; which ſaid writ afterwards, and before 
the return thereof, to wit, on the gth day of 
February in the 7th year aforeſaid, at Meſt- 
minſter aforeſaid, was delivertd to the ſaid R. 
V. and D. IL. then, and until and after the 
return of the ſaid writ, being ſheriff of the 
ſaid county, to be executed in due form of 
law; Yet the ſaid R. W. and D. L. then, and 
4 until 
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until and after the return of the ſaid writ, 
being ſheriffs as aforeſaid, not regarding the 
duty of the ſaid office of ſheriff of the ſaid 
county, but contriving and fraudulently in- 
tending to injure and oppreſs the ſaid J. in 
this particular, afterwards, 4 wil, at the re- 
turn of the ſaid writ, did falſly, and in de- 
ceit of the ſaid court here return to and upon 
the ſaid writ to the juſtices of his ſaid ma- 
jelty here, 4 wil, at M eſtminſter aforeſaid, 
that by virtue of his ſaid writ to him di- 
reted, he made his warrant directed to S. L. 
J. D. and R. R. his bailiffs of the hundred 
of Oſſulton, jointly and ſeparately to take and 
arreſt the ſaid F. H. in the ſaid writ named, 
by virtue of which ſaid warrant the afore- 
faid S. L. 8 and befote the return 
of the ſaick writ, to wit, on the 1ſt day of 
April in the 7th year aforeſaid, at the pariſh 
of St. Giles's in the Fields in the ſaid county, 
within the ſaid hundred of Offul/ton in the 
ſaid ſheriff's baihiwic, did take and arreſt the 
faid F. II. according to the command of the 
ſaid writ, and then and there kept him in 
ſafe cuſtody, until E. H. wife of the ſaid J. 
H. and the ſaid F. by the name of F. H. r. 
and divers other perſons unknown to the ſaid 
then ſheriff, and to the ſaid S. L. at the pa- 
riſh of S!. Giles aforeſaid, with force and 
arms in and upon the ſaid S. IJ. the ſaid then 
ſheriff”s bailiff aforeſaid, made an aſſault, 
and beat, wounded and 11I-treated him, and 
then and there reſcued, and each and every 
of them did then and there reſcue the ſaid 


7. H. out of the cuſtody of the ſaid S. L. the 
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ſaid then ſheriff's bailiff aforeſaid, againſt 
the ſaid then ſheriff*s will, and acainſt the 
will and without the conſent of the ſaid IP £6 
and him the ſaid J. H. did permit to go at 
large where he pleaſed ; and the ſaid J. H. 
did then and there, with force and arms, 
reſcue himſelf, and eſcaped out of the cuſ- 
tody of the ſaid S. L. the ſaid then ſheriff's 
ſaid bailiff, againſt the ſaid then ſheriff's 
will, and without the conſent of the ſaid &. 
L. gal ft the peace of the ſaid lord the 
king; and afterwards and before the return 
of the ſaid writ, the ſaid 7. H. was not 
found in the ſaid then ſheriff's hailiwic, and 
therefore the ſaid then ſheriff could not have 
the body of the ſaid F. II. Fetpre his ſaid 

majeſty 's juſtices at the day and place in the 
ſaid writ mentioned, as by the ſaid writ the 
ſaid then ſherift was commanded ; under pre- 
tence of which falſe return of the ſaid writ, 
afterwards, 10 wit, on the 23d day of Of- 
ber in Michaelmas term in the 8th year of the 
reign of his ſaid majeſty, a writ of his ſaid 
majeſty iſſued out ot his ſaid majeſty's court 
of common bench here, to wit, at HWeſt- 
minſter aforelaid, according to the courſe and 
uſage of the ſaid court, directed to the now 
ſheriff of Ahe ſaid county of Miadleſex; by 
which writ the ſaid now ſheriff was com- 
manded, that he ſhould not omit becauſe of 
any liberty in his ſaid county, but that he 
ſhould take the ſaid E. the ſaid wife of the 
ſaid J. H. and the ſaid J. if they were to be 
found in the bailiwic of the ſaid now ſheriff, 
and ſaſely keep them, fo that the ſaid now 


ſheriff 


i A or ... i | 
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ſheriff might have their bodies before his ſaid 
majeſty's juſtices here, to wit, at Weſtminſter 
afore ſaid, from the day of St. Martin in r5 
days then next following, to anſwer to his 
ſaid majeſty of certain treipaſſes, reſcues and 
contempts, certified by the ſaid K. I. and 
D. L. late ſheriff of the county of Middleſex 
aforeſaid to his ſaid majeſty's juſtices at V. 
aforclaid, from the day of Eaſter in 15 days 
then laſt paſt, by virtue of which the ſaid J. 
afterwards, and before the return of that writ, 
to wit, on the 11th day of November in the 
*th year of the reign of his ſaid majeſty, at 
the ſaid parilh of Sr. Giles's in the fields in the 
county aforeſaid, was attached, taken and 
impriſoned by M P. and 7. S. the ſaid now 
ſheriff of the ſaid county of Middleſex, and 
kept in priſon by them there for a long time, 
to wit, trom thenceforth, until the ſpace of 
33 hours then next following; and the ſaid 
J. by reaſon of the premiſſes, was obliged 
to appear in the ſaid court here, 10 wit, at 
Weſtminſter aforeſaid, at the return of the 
ſaid writ, to anſwer to his ſaid majeſty for 


the ſaid treſpaſſes, reſcues and contempts as 


aforeſaid returned, according to the exigence 
of the ſaid writ laſt above mentioned, and 
thereupon he the ſaid J. H. with one R. J. 
and V. L. afterwards, to wit, on the 22d 
day of November in the term of St. Michael 
in the ſaid Sth.year of the reign of his ſaid 
majeſty, in his ſaid majeſty's court here, en- 
tered into a recognizance in the ſaid court 
here, for thx perlonal appearance of the ſaid 


J. II. from the day of St. Martin in 15 days 
| Naz: then 
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then next following, to anſwer all ſuch mat- 
ters as ſhould be then and there objected 
againſt the ſaid J. H. and eſpecially for his 
contempt on the reſcous of the ſaid J. H. re. 
turned by the ſaid R. W. and D. L. the ſaid 
late ſheriff of Midadleſex aforeſaid, and fo 
from day to day till the ſaid J. H. ſhould be 
diſcharged by the ſaid court, and not depart 
the ſaid court without leave of the ſame 
court; whereas the ſaid 7. H. in fact ſaith, 
that he is in no wiſe guilty of the ſaid ſup. 
poſed reſcous and contempt lately returned 
againſt him as atoreſaid, by reaſon of which 
falſe return of the ſaid writ above-mentioned 
fo made by the ſaid R. V. and D. L. then 
ſheriff as aforeſaid, the ſaid F. H. not only 
bore and ſuſtained a long impriſonment as 
aforeſaid, but he hath been put unto divers 
great colls and expences, amounting in the 
whole to a great ſum, zo wit, to the ſum of 
401. to the damage of the ſaid F. H. gol. 
Thereof he bringeth, ſuit, &c. 


Declaration in London, to wit, H. G. late, Sc. mariner, 
2 wifi yas attached to anſwer to T. H. in a plea of 
2 Pip, wheres treſpaſs upon the caſe, and whereupon the 
by be ran a- laid T. by G. N. his attorney complaineth, 
gainſt al gb, that whereas the ſaid T. on the 28th day of 
and damoged December in the year of our Lord 1735, at 
nk; pag London aforeſajd, was poſſeſſed of divers 
" goods ard merchandizes, 4% wit, of 1000 
baſkets of Denia raiſins, of the value of 3600. 

then laden on board a ceitain lighter then 

being in the river Thames, and then moored 

at a ceitain key adjoining to the ſaid river 

7 bamtes 
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Thames at London aforeſaid; and whereas the 
ſaid H. upon the ſaid 28th day of December 
in the ſaid year of our Lord 1735, at London 
aforeſaid, was poſſeſſed of and maſter of a 
certain ſhip or veſſel called the Mary, then 
being in the ſaid river Thames near the ſaid 
key; yet the ſaid H. not being ignorant of 
the premiſſes, but deviſing and maliciouſly 
intending to hurt and 1njure the ſaid 7. in 
this behalf, upon the ſameday and year above- 
mentioned at London aforeſaid, ſo ill, unſkil- 
fully and negligently managed, governed and 
directed his ſaid ſhip or veſſel, that for want 
of good care and management of the ſaid H. 
of his ſaid ſhip or veſſel, the ſaid ſhip or veſ- 
ſel of the ſaid H. then and there preſſed 
againſt the ſaid lighter, and broke one of the 
ſides of the ſaid lighter, whereby the water 
then and there flowed into the ſaid lighter fo 
laden with the ſaid raiſins as aforeſaid, and 
very much damaged and ſpoiled the faid 
raiſins ſo laden therein, whereby he ſaith 
he is prejudiced, and hath damage to the 
value of 1007. and thereof he bringeth 


ſuit, Sc. 


- 
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Yorkſhire, to wit, . J. innkeeper of a Har arion 


common inn in Cloughton i in the county afore- ag an inn- 
ſaid, was attached to anſwer W. K. of a plea 4ceper for lo- 
of treſpaſs upon the caſe; whereupon the aide a borſe of 
IP. k. by J. U. his attorney complaineth, 8% 


that whereas by the law and cuſtom of Eng- 


land, innkeepers who keep common inns to 


entertain travellers paſſing along the country 
where ſuch common inns are, and*as gueſts 
N nA lodging 


832 
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lodging in the ſame inns ſafely and ſecurely 
by night and day, are bound to keep, without 
any ſoſs or dimunition of their goods and 
chattels being within the ſaid inns, ſo that by 
default of ſuch innkcepers or of their ſer. 
vants no damage may in any wiſe happen to 
juch gueſts, and alſo whereas the laid W. J. 
on, and long before the 7th day of November 
in the gth year of the reign ot the lord the 
now king, and on the it day of November 
aforelaid did hold and keep, and yet doth 
hold and keep a common inn in C. aforeſaid, 
in the county aforeſaid; and the ſaid J. K. 
the ſaid 7th day of November in the ſaid inn 
as a gueſt did lodge, the ſaid W. R. then and 
there in the ſaid inn having with him a cer- 
tain mare of the ſaid V. K. of the price of 
51. yet certain miſdoets unknown to the ſaid 
W. K. the ſaid 7th day of November at C. 
aforeſaid in the county aforeſaid, in default 
of due keeping of the ſaid . J. and his 
ſervants, the mare of the ſaid V. K. then and 
there put and placed in the ſaid inn, under 
the cuſtody of the ſaid . J. in the ſaid inn 
of the ſaid . J. by the 100 W. K. a gueſt 
of the ſaid V. K. in the ſaid inn, took and 
carried away, and her detained from the 
taid W. K. againſt the will of the ſaid . K. 
tor a Jong time, 4% wit, tor the ſpace of one 
month, and then and there did her beat, 
bruiſe and lame, ſo that ſhe became of no 
value, and other injuries to him did, to the 
great damage of the ſaid /. K. and againtt 
Lhe laid raw and cuſtom. And alſo whereas 
by the Jaw and cutter of End, all inn- 

keeper- 


3% ͤĩ ù $:6*.0- gf 
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' keepers, who keep common inns to entertain 


travellers palling along the country where 
ſuch inns are, and as gueſts lodging in ſuch 
inns, all their goods aud chattels, and all the 
goods and chattels being in the lawful cuſto- 
dy of ſuch gueſts, being in the laid inns 
night and day, are bound to keep withour 
Jols or diminution, ſo that for default of 
ſuch inn-keepers or their ſervants no damage 
may in any wiſe happen to ſuch gueſts, or 
to the goods and chattels which are in the 
lawful cuſtcdy of ſuch gueſts within the ſaid 
inns; and whereas the ſaid V. J. on, and 
long before the ſeventh day of Nevember in 
the gth year of the reign of the lord the now 
king, and on the firſt day of Newember afore- 
ſaid in the ſame year, in his ſaid inn at C. 
aforeſaid in the county aforeſaid, in his ſaid 
inn did lodge the ſaid WY. R. as his gueſt, the 
faid WW. K. chen and there having in his law- 
ful cuſtody another mare of H. H. then and 
there being the proper mare of the ſaid H. 
H. of the price of 5. by the ſaid H. H. to 
the laid V. K. defore that time there lent, 
ſafely to be redelivered to the ſaid H. H. yer 
certain miſdoers unknown to the ſaid V. K. 
the ſaid 7th day of November at C. aforeſaid 
in the county aforeſaid, in default of due 
keeping of the ſaid W. J. and his ſervants, 
the ſaid laſt mentioned mare then and there 
put and placed under the cuſtody of the ſaid 
. 7. in the ſaid inn of the ſaid V. J. by 
the jaid . K. a guelt in the ſaid inn of the 
lad . J. took and carried away, and her 
there 
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there detained from the taid V. X for x 
long time, 1 wit, the ſpace of 11 days, and 
her then and there beat, bruitzd and lamed, 
io that ſhe became of no value; by reaſon 
whereof the ſaid J. K. paid the ſaid H. H. 
a great ſum of money, o wit, 215. in fatil. 
faction of the inju'y done to the ſaid mare; 
and he the ſaid . J. other injuries did to 
the ſaid W. RK. to the great damage of the 
ſaid J. K. and againſt the ſaid law and cu- 
ſtom; whereupon the ſaid . K. faith, that 
he is injured, and hath damage to the value 
of 1cl, and thereof he bringeth ſuit, &c. 


Declaration in Cumberland, to wit, F. T. late, Sc. was 

ee, attached to anſwer V. H. in a plea where- 
entering an £ . 

hunting in a fore he with force and arms entered into a 

chaſe or war- free chaſe of the ſaid V. at M. in the coun- 

ren, and kill- ty aforeſaid, and without his licence and 

. ge conſent in the ſame did hunt, and did take, 

kill and carry away hares, conies, pheaſants 

and partridges; and alſo wherefore he with 

force and arms entered into the free warren 

of the ſaid V. at M. aforeſaid, and without 

his licence and conlent did there hunt, and 

take, kill and carry away other hares, cones, 

pheaſants and partridges, and other injuries 

to him did, to the great damage of the ſaid 

M. and againſt the peace of our lord the 

king; and whereupon the ſaid . by T. B. 

his attorney complaineth, that the aforeſaid 

F. on the — day of — in the — year of 

the reign of his preſent majeſty, and on divers 

other days and times between that day and 

the 1ſt day of Alarch in the year of the 

reign 


E 
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reign of his ſaid majeſty, with force and 
arms, Sc. entered into the free chaſe of the 
ſaid W. at M. aforeſaid, and without his li- 
cence and conſent did in the ſame hunt, and 
did take, kill and carry away hares, 7o wit, 
20 hates, conies, fo wit, 40 conies, phea- 
ſants, /o wit, 20 pheaſants, and partridges, 
to wit, 20 partridges; and allo that the faid 
F. on the faid ſeveral days and times afore- 


ſaid, with force and arms, Sc. entered in- 


to the free warren of the ſaid . at M afore- 
ſaid, and without his licence and conſent 
tkere did hunt, and did take, kill and carry 
away other hares, 7 wit, 20 other hares, 
conics, to ccit, 40 other contes, pheaſants, 
zo wit, 20 other pheafants, and partridges, 
to wit, 20 other partridges, and other inju- 
ries, &c. to the great damage, &c. and 


againſt the peace, Cc. whereupon the ſaid - 


I. ſaith that he is prejudiced, and hath re- 
ceived damage to the value of 20/, and 
thereof he bringeth ſuit, Sc. 


Derbyſhire, to wit, N. L. late, Cc. was“ 
attached to anſwer J. T. of a plea of treſpaſs 
upon the cafe, &c. and whereupon the ſaid 
J. by V. . his attorney complaineth, that 


— 


— 


* Declaration in caſe for detaining plt.'s apprentice. 


Ld. Ch. Jult. Raymond ſaid, that if a man knows that an 
apprentice rad away from his mailer, and he keeps and 
employs him, the proper remedy is to bring an action 
for ſo much money paid to the plaintiff's apprentice in 
wrong of the Plaintiff. 2 Lew. 63, S/. Caſ. 292. 
Bara. K. B. 312. ä 


W hereas 
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whereas . the ſon of M. M. of, Cc. by his 
certain indenture bearing date the——day 
of in the year of our Lord at 
aforcſaid, was juſtly and lawfully retained 
in the ſervice of him the ſaid J. after the 
manner of an apprentice, to be inſtructed in 
the art of a cutler, which the aforeſaid J. 
then uſed, until the end and term of nine 
years from hence next enſuing and fully to 
be complete and ended. And the ſame JF, 
M. the fon ſerved for the ſpace of three years 
and upwards next after the {1d —— day of 
in the year aforeſaid, in the ſervice of 
him the ſaid F. in his art aforeſaid as an ap- 
prentice; nevertheleſs the aforeiaid “. I. 
not ignorant of the premiſſes, but contriving 
craſtily and ſubtilly to deceive and defraud 
him the ſaid J. of the ſcrvice of his ſaid ap- 
prentice, and of all profit, advantage and 
Sain, which he the ſaid F. by reaſon of his 
apprentice aforeſaid ſhould and might have 
and gain, afterwards during the ſaid term of 
nine years, 1% wit, on the firſt day of July 
in the year of our Lord —at afore- 
faid in the ſaid county, knowing * the afore- 


ſaid . M. the ſon to be the apprentice of 


him the ſaid F. did wrongfully intice and 
procure him the ſaid J. M. the fon to de- 
part from the ſaid ſervice of him the ſaid 7. 
which ſaid apprentice of the ſaid J. after- 
wards, to wit, the ſame day and year, by 


— 


— * 2 


* In an action for inticing away an apprentice, it 
mult be proved, that the def-ndant knew he was the 
plain: iff's appzentice, 8: (% 292 fl. 223, Paruard, 
I. J. 312. 


reaſon 
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reaſon of the ſaid inticements and procure- 
ments of the ſaid V. L. without any reaſon- 
able or probable. caule whatſoever left the 
ſctvice of the ſaid J. his maſter, and abſent- 
ed himſelf from his faid ſervice for a long 
time, 4% wit, for a month then next follow- 
ing, and the ſaid V. L. injuriouſly detained 
and kept him the ſaid . M. the ſon from 
his ſervice aforeiaid during that time, againſt 
the will of the ſaid J. % wir, at — afore- 
ſaid, whereby the ſaid F. for all that time 
loſt the ſervice of his apprentice aforeſaid ; 
And whereas the ſaid W. M. the ſon, after- 
wards, and during his ſaid apprenticeſhip, 
to it, on the 2d day of Auguſt in the year 
of our Lord without any reaſonable cauſe 
or juſt pretence abſented himſelf from the 
ſervice of his faid maſter, to wil, at 
aforeiaid ; nevertheleſs the faid V. L. well 
knowing the premiſſes, but contriving and 


intending further to injure the ſaid J. and to 


deprive him of the further uſe, ſervice and 
benefit of his ſaid apprentice W. M. the fon, 
afterwards, o wit, on the ſaid 2d day of 
Auguſt in the year of our Lord —— aforeſaid, 
at — againſt the will of the ſaid J. injuri- 
ouſly received the ſaid W. M. the apprentice 
into his ſervice, and detained and kept him 
from the ſervice of the laid J. his maiter for 
a long time, to wit, from thencetorth until 
the iſt day of January then next following; 
whereby the ſaid J. for all that time loſt the 
ſervice of his ſaid apprentice, to the damage 
of the ſaid F. of 401. And thereof he bring- 
eth ſuit, Sc. 

Here- 
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Herefordſhire, to wit, R. S. was attached 
to anſwer V. B. gentleman of a plea, where- 
fore he took S. the wife of the ſaid V. and 
keepeth her taken, &c. and whereupon the 
ſaid /. by J. C. his attorney com plaineth, 
that the ſaid R. on the firſt day of June in 
the year of our Lord 1734, at the pariſh of 
Boden bam in the county aforeſaid, took the 
ſaid S. the wife of the ſaid W. and keepeth 
her yet taken, whereby he ſaich that he is 
prejudiced, and damniſied to the value of 
300“. and thereof he bringeth ſuit, Cc. 


Suffolk, to wit, M. W. late, Sc. malſter, 
was attached to anſwer to S. F. gent. in a 
plea, wherefore with force and arms he took 
and carried away 7. the wife of the ſaid S. 
together with the goods and chattels of the 
ſaid S. of the value of 500. pounds at Stow- 
market aforeſaid, and detained the ſaid 7. 
the faid wife of the ſaid S. there from the 
ſaid S. a long time, whereby the ſaid S. loft 
the aid, comfort, fellowſhip, ſervice and 
aſſiſtance of his ſaid wife, and detained for 
a long time the ſaid goods and chattels, and 
doth ſtill detain the fame, and did other 
wrongs to the ſaid S. to the great damage of 
the ſaid S. and againſt the peace of his pre- 
ſent majeſty, Sc. And whereupon the ſaid 
S. by T. K. his attorney complaineth, that 
the ſaid M. on the 15th day of May in the 
year of our Lcid 1733, at S. aforeſaid in the 
county aforeſaid, with force and arms, Sc. 
took and carried away the ſaid 7. then and 


now 
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now the wife of the ſaid S. together with the 
goods and chattels of the ſaid S. o wit, a 
gold watch, a watch-chain and picture ſet 
in gold, one pair of ear- rings of gold fer 
with diamonds, two other gold rings, four 
gowns, four petticoats, one cloth cloak, one 
velvet hood, 20 holland ſkifts, two head- 
dreſſes of lace, and two other head-drefies 
of cambrick and lace, of the value of 2001. 
found at S. aforeſaid; and detained the ſaid 
T. the laid wife of the ſaid S. there from the 
ſaid S. a long time, to wit, from the ſaid 
15th day of May in the ſaid year of our 
Lord 1732, until the 18th day of October 
in the year of our Lord 1735, whereby the 
ſad S. during all that time lott the aid, com- 
fort, fellowſhip, ſervice and aſhſtance of his 
ſaid wife; and alſo during all the time afore- 
ſaid detained the ſaid goods and chattels, 
and doth ſtill detain the lame, and did other 
wrongs, Cc. to the great damage, &c. and 
againſt the peace, Sc. whereby the ſaid S. 
ſaith that he is injured, and hath damage to 
the value of 2000. and thereof he bringeth 
ſuit, &c. 


Devon, to wit, G. T. late, Sc. was at- 
tached to anſwer E. F. of 2 plea, wherefore 
with force and arms he made an aſſault up- 
on M. the wife of the ſaid E. at K. in the 
ſaid county, and her the ſaid M. debauch- 
ed, abuſed, carnally knew and got with 
child, whereby the ſaid E. for a long time 
loft the comfort and affection, and allo the 
counſel, 


560 The. Attorney's Practice 


counſel, aſſiſtance and ſervice of his ſai 
wife in his domeſtic affairs, and did hin 
other wrongs, to the great damage of the 
ſaid E. and againſt the peace of our lord the 
king, &c. And whereupon the ſaid E. by 
J. W. his attorney complaineth, that the ſaid 
G. upon the iith day of November, 1732, 
and at diverſe other days and times between 
that day and the 4th day of October in the 
year of our Lord 1733, with force and arms 
made an aſſault upon M. then the wife of 
the ſaid E. at K. aforciaid in the county 
aforeſaid, and her the ſaid M. then and there 
debauched, abuſed, carnally knew and got 
her wich child, whereby the ſaid E. for all 
the time aforeſaid loſt the comfort and af. 
fection, and alſo the counſel and aſſiſtance, 
and ſervice of his ſaid wife in his domeſtic 
affairs, and did him other wrongs, to the 
great damage of the ſaid E. and againſt the 
eace, Sc. Whereupon he ſaith he is in- 
jured, and hath damage to the value of 
1000/7, and thereof he bringeth ſuit, c.“ 


_ 2 3 Glouceſterſhire, to wit, P.-L. late, e. 
piditions in late rector of the pariſh church of B. in the 
»ot refairing ſaid county of G. was attached to aniwer to 
chancel, æc. W.. A. clerk, now rector of that church, in 
a plea of treſpaſs on the caſe, &c. and where 
upon the ſaid W. A. by T. M. his attorney 
complaineth, that whereas all and fingular 


rectors of churches within that part ot his 


— 


* See more precedents in ſecond volume. 
mazjeſty's 
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majeſty's kingdom of Great Britain called 
England, for the time being, ought by law 
well and ſufficiently to repair, ſupport and 
ſuſtain the chancels of their churches, and 
the walls and fences of their church-yards, 
and all and ſingular the houſes, edifices, 
buildings and ſtructures of and belonging to 
their rectories, arid the walls and fences of 
their gleve lands thereof, and relinquiſh, yield 
up and leave the ſame without any dilapi- 
dations, or want of reparation whatſoever, 
to their ſucceſſors, rectors of ſuch churches; 
and in default thereof are bound and oughr 
to pay and ſatisfy their ſucceſſors the full 
and true value of ſuch dilapidations and 
want of reparations. And whereas the ſaid 
P, was heretofore lawfully inſtituted, and 
inducted into the ſaid rectory and pariſh 
church of B. and on the firſt day of Novem- 
ber in the year of our Lord 1733, was the 
lawful rector thereof, and in right of the 
ſaid rectory was ſeiſed of a manſion-houſe, 
called the parſonage-houſe in the ſaid pariſh. 
of B. with the. barns, ſtables, out-houſes, 
edifices, buildings, yards, courts, gardens : J 
and appurtenances thereunto belonging, and 
alſo of ſeveral pieces or parcels of glebe land 
parcel of the ſaid rectory, and ſo continued 
until ſuch time as herein after is mentioned, 
and afterwards, 1 wit, on the 25th day of 1 
the ſaid month of November in the ſaid year Eo 
of our Lord 1733, freely reſigned the ſaid 9 
rectory and pariſh church into the hands of 
E. late lord biſhop of G. deceaſed, then or- | | 
Vor. I, Os: dinary | 
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dinary of that place, and thereupon the ſaid 
church being vacant by means of ſuch reſig- 
nation; and the ſaid W. A. afterwards, 19 
wit, the 18th day of December in the year 
aforeſaid, was upon ſuch vacancy duly pre- 
ſented to the ſaid church, and admitted, in- 
ſtituted and inducted into the ſame, and be- 
came, and hath continued, and now 1s the 
lawful rector of the ſaid church, and the 
next ſucceſſor of the ſaid P. and the ſaid . 
A. in fact ſaith, that at the ſaid time of the 
reſignation of the ſaid rectory and pariſh 
church by the ſaid P. the chancel of the ſaid 
pariſh church, and the walls and fences of 
the church-yards thereof, and the ſaid man- 
ſion or dwelling-houſe called the parſonage- 
houſe, part of and belonging to the ſaid rec- 
tory, the brew-houſe thereto adjoining, the 
barn, the ſtables, the coach-houſe, cart- 


houſe, the granary, the neceſſary-houſe, the 


chicken-houſe, and other out-houſes, edi- 
fices and buildings belonging to the ſaid man- 


_ Hon-houſe, the mound-walls round the gar- 


den and courts likewiſe belonging to the 
lame houſe, the ſtone ſteps in the ſaid gar- 
den and the rails on each ſide of ſuch ſteps, 
and alſo the walls and fences of the glebe 
lands, part alſo of the ſaid rectory, were ve- 
ry ruinous, and greatly dilapidated, and in 
decay for want of repairs, and were ſo left 
by the ſaid P. when he reſigned the faid rec- 
tory and church as aforeſaid, to wit, on the 
25th day of November in the ſaid year of 
our Lord 1733. And the ſaid . A. fur- 
ther ſaith, that the ſum of money neceſſary 

ro 


. -- > 3 
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to be expended and laid out for the neceſſary 
repairs of the ſaid premiſſes amounteth to, 
and at the time of the ſaid reſignation of the 
ſaid rectory and pariſh church by che ſaid 
P. amounted to 200/. of lawful money of 
Great-Britain, of which the ſaid P. after- 
wards, to wit, on the 20th day of the ſaid 
month of December in the ſaid year 1733, at 
B. aforeſaid, had notice: Nevertbeleſs the 
ſaid P. intending to defraud the ſaid W. in 
this behalf, the ſaid ſum of 200. or any 
part thereof, or any other ſum of money 
ſufficient for the neceſſary reparation of the 
ſaid premiſſes, ſo left by the ſaid P. dilapi- 
dated, and in ſuch a ruinous condition for 
want of repairs as aforeſaid, to the ſaid /. 
hath not paid or ſatisfied, although the ſaid 
P. was afterwards, to wit, the ſaid 20th day 
of December in the year laſt above mentioned, 
at the ſaid pariſh of B. in the ſaid county of 
G. requeſted by the ſaid V. ſo to do; but 
the ſaid P. hath hitherto refuſed, and ſtill 
refuſeth to pay or ſatisfy the ſame, or any 
ſum of money whatſoever to the ſaid V. for 
ſuch want of repairs and dilapidations as 
aforeſaid, to the damage of the ſaid . of 
2001. and thereof he bringeth ſuit, &c. 


Northamptonſhire, 7 wit, T. X. late, Declaration in 
Oc. was attached to anſwer to R. B. who Probibitien. 


proſecuteth in this behalf as well for the king 
as for himſelf in a plea, wherefore he the ſaid 


T. hath followed a plea againſt the ſaid R. 


in the ſpiritual court againſt the King's pro- 
hibition, &c. and whereupon the ſaid R. 
9 who 


— — — 
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who as well, Sc. by T. S. his attorney com- 
plaineth, that whereas the pariſh of Towceſter 
aforeſaid is, and from the time beyond the 
memory of man was an ancient pariſh, with- 
in which pariſh for all that time there was and 
is an ancient pariſh church and whereas he 
the ſaid R. B. now is, and for divers years 
laſt paſt was ſeiſed in his demeſne as of fee 
of and in an ancient meſſuage, with the ap- 
purtenances, in the pariſh of Towceſter afore- 
laid, now or late in the tenure or occupa- 
tion of L. R. and he the ſaid R. B. and all 
thoſe whoſe eſtates he had and hath of and 
in the ſaid meſſuage, with the appurtenan- 
ces, from time beyond the memory of man 
have at their own coſts repaired one ſeat or 
form in the ſaid church, which ſeat or form 
hath been lately taken in and made parcel of 
a pew in the ſaid church, and therefore have 
had and uſed for themſelves and family in- 
habiting in the ſaid meſſuage the ſole and ſe- 
parate uſe of the ſaid ſeat or form, for the 


hearing and attending of divine ſervice in 


the ſaid church. And whereas all pleas and 


| ſuits of and concerning cuſtoms and pre- 


{criptions within this realm, and the cogni- 
zance of ſuch pleas and ſuits, ſpecially be- 
longand appertain to his majeſty and his royal 
crown, and not to the court Chriſtian, and 
by the common law of the land of this king- 
dom of England, and not by the eccleſiaſti- 
cal laws or cenſures, ought to be tried, de- 
termined and diſcuſſed, and always hitherto 
were wont and ought: Neverthelefs the ſaid 
J. K. well knowing the premiſſcs, but con- 

triving 


in the Court of Common Pleas. 


triving unjuſtly to grieve the ſaid R. B. and 
to diſherit his ſaid majeſty and his royal 
crown, and to bring the cognizance of a plea 
which ſpecially belongs to his preſent maje- 
ſty and his royal crown to another ſort of 
trial in the court Chriſtian before the vene- 
rable G. R. doctor of laws, lawfully deputed 
vicar general in ſpirituals, and principal of- 
ficial of the reverend father in Chtiſt and lord 
R. by divine permiſſion biſhop of Peterbo- 
rough, or his ſurrogate, hath impeached and 
controverted his ſuit, the right, title and 
poſſeſſion of the ſaid R. B. to the ſaid ſeat 
or form, now parcel of the ſari pew; and 
although the ſaid R. B. hath pleaded and al- 
jedged all and ſingular the matters above by 


him here ſuggeſted in the ſaid court Chriſtian | 


before the ſaid ſpiritual judge, in mainte- 
nance of his ſaid right and poſſeſſion of the 
ſaid ſeat or form in the ſaid pew, and offer- 
ed to prove the ſame by inevitable teſtimo- 
ny; Zet the ſaid ſpiritual judge wholly re- 
fuſed to admit the ſaid allegation and proof, 
and the ſaid T. K. endeavoureth and daily 
contriveth to cauſe the ſaid R. B. to be con- 
demned in the premiſſes in the ſaid court 
Chriſtian, before the ſaid ſpiritual judge, in 
contempt of his ſaid preſent majeſty, and 
to the manifeſt damage, prejudice, impo- 
veriſhment and grievance of the ſaid R. B. 
and againſt the common law of England, 
And although he the ſaid . afterwards, 10 
wit, on the 20th day of January in the year 
of our Lord 1733, at the pariſh aforeſaid, 
delivered to the 1aid 7. K. the king's writ of 

Qo 3 pro- 
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rohibition to the contrary thereof; New 
vertheleſs the ſaid T. K. hath not ceaſed to 
follow his ſaid ſuit in the ſaid ſpiritual, court, 
but hath ſince that time proſecuted and til] 

roſecuteth his ſaid ſuit there, notwithſtand- 
ing the ſaid writ of prohibition ſo delivered 
to him as aforeſaid, in contempt of his ſaid 
majeſty, and to the great damage and griev- 
ance of the ſaid R. and againſt the ſaid pro- 
hibition ; whereupon the ſaid R. who as 
well, &c. ſaith that he is injured, and hath 
damage to the value of 4o/. and thereof he 
as well for the king as for himſelf bringeth 
ſuit, Sc. 


Declaration in Weſtmoreland, A. B. late, &c, was ſum- 
bee moned to anſwer C. D. ſon and heir at law 
— 1 az Of E. D. deceaſed, of a plea, that he render 
the fait of the to him 141. of lawful money of Great Bri- 
beirn. tain, which he oweth to, and unjuſt ly detain- 
eth from him, c and thereupon the ſaid C. 
by V. R. his attorney faith, that whereas the 
ſaid E. in his life-time, 4% wit, on the 24th 
day of January in the year of our Lord 
1726, at Kirby K. aforeſaid, by a certain in- 
denture then and there made between the 
ſaid E. by the name of — (as in the leaſe) 
of the one part, and the ſaid A. by the name 
of (as in the leaſe) of the other, the 
other part of which indenture, ſealed with 
the ſeal of the ſaid A. the ſaid C. bringeth 
here into court, the date whereof is the 
ſame day and year, demiſed, leaſed, ſet, 
and to farm let unto the ſaid A. his execu- 


tors, adminiftrators and alligns, all his the 
ſaid 


in the Court of Common Pleas. 


ſaid E.'s burgage houſe, meſſuage and tene- 
ment, ſituate, ſtanding and being at or near 
Strickland gate end (ſo recite the parcels as in 
the leaſe) to have and to hold the ſaid bur- 
gage houſe, meſſuage and tenement, barn, 
Fc. and all and ſingular other the premiſſes 
by the ſaid indenture demiſed, with the ap- 
purtenances (except before excepted) unto 
the ſaid A. his executors, adminiſtrators and 
aſſigns, from the 2d day of February next 
enſuing the day of the date of the ſaid inden- 
ture, Be and during and unto the full end 
and term of 21 years from thence next en- 
ſuing and fully to be complete and ended; 
yielding and paying therefore yearly and 
every year during the ſaid term, unto the 
ſaid E. his heirs and aſſigns, the yearly rent 
or ſum of 141. of lawful money of Greut 
Britain, at two days or times of payment in 
the year, that is to ſay, at I bil ſuntide and 
St. Martin the biſhop in winter, by even 
and equal portions; the firſt payment to be- 
gin and be made at Whitſuntide then next 


enſuing, as by the ſaid indenture may more 


fully appear; by virtue of which ſaid demiſe 
the ſaid A. entered into the ſaid demiſed 
premiſſes with the appurtenances (except be- 
fore excepted) and was poſſeſſed thereof for 
the term thereof demiſed as aforeſaid, the 
reverſion thereof, with the appurtenances, 
belonging to the ſaid E. his heirs and aſ- 
ſigns ;: and being ſo poſſeſſed, the reverſion 
thereof belonging as aforeſaid to the ſaid E. 
afterwards, to toit, the firſt day of April in 
the year of our Lord 1733, at K. aforeſaid 

Oo4 died 
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died ſeiſed of ſuch his eſtate of and in the 
ſaid reverſion, at whoſe death the ſaid rever. 
ſion, with the appurtenances, delcended to 
| the ſaid C. as lon and heir of the ſaid E. 

whereby the ſaid E. became, and was ſeiſed 
| of and in the ſaid reverſion with the appur- 
tenances; and being ſo ſeiſed, and the ſaid 
A. being ſo poſſeſſed of the ſaid demiſed pre- 
miſſes with the appurtenances, 14/. of the 
rent aforeſaid, for one year ending at the 
feaſt of St Martin the biſhop in the winter, 
in the year of our Lord 1734, to the ſaid C. 
from the ſaid A. became in arrear, and ſtil} 
remain unpaid, whereby an action hath ac- 
crued to the ſaid C. to demand and have of 
the ſaid A. the ſaid 141. yet the ſaid A. (al- 
though often requeſted) hath not yet paid 
the ſaid 141. or any part thereof, to the ſaid 
C. but to pay the ſame to him hitherto al- 
together hath refuſed, and ſtill doth refuſe, 
to the damage of the ſaid C. 107, and there- 
of he bringeth ſuit, Sc. 


Declarationin Middleſex, to wit, J. L. late of Totten. 
debt for rent ham in the county of Middleſex, eſq; aſſignee 
reſerved byin- of J. S. eſq; otherwiſe lately called 7. S. ſe- 
. nior, of London, eſq; was ſummoned to an- 
* "ph ſwer E. B. eſq; in a plea, that he render ta 
| him 67. 125. 6d. which he oweth to him 
and unjuſtly detaineth, Cc. and whereupon 

the ſaid G. by E. B. his attorney faith, that 

whereas by a certain indenture made at Tot- 

tenhain aforeſaid, on the 17th day of May 

in the year 1716, between the ſaid G. by 

the name of G. B. of Leatherbead in the 

county 
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county of Surrey, elq; of the one part, and 
the ſaid J. S. by the name of J. S. ſe- 
nior, of London, eſq; of the other part, the 
counterpart of which indenture ſealed with 


the ſeal of the ſaid J. the ſaid G. bringeth 


here into court, bearing date the ſame day 


and year, for the conſideration therein men- 
tioned he the ſaid G. did demiſe, grant and 
to farm let ,unto the ſaid J. S. all that 
manſion-houſe, meſſuage, tenement, waſh- 
houſes, ſtables, out-houſes, yards, gardens, 
orchards, fiſh-pond or canal, with the ap- 
purtenances, which were then lately in the 
tenure or occupation of R. C. his under te- 
nants or aſſigns; and which ſaid manſion- 
houſe and premiſſes abutted eaſtward on a 
field called the Royal Field, belonging to 7. 
M. of London, goldſmith, weſtward on Tot- 
tenbam high road, northward on a barn and 
orchard belonging to the ſaid G. B. in the 
tenure or occupation of the ſaid V. B. and 
ſouthward on a garden belonging to the ſaid 
G. B. in the tenure or occupation of the ſaid 
IP. B. and allo that little meſiuige and tene- 
ment built upon the wall belonging to the 
ſaid manſion-houſe, fronting alſo upon the 
high road of Tottenham aforeſaid, then alſo 
in the tenure or occupation of the ſaid V. B. 
his under-tenants or aſſigns, together with 
all ways, eaſements, watercourſes, commo- 
dities and appurtenances whatloever to the 
laid manſion-houſe, meſſuages or tenements 
belonging or in any wile appertaining ; all 
which ſaid premiſſes are ſituate and being in 
the pariſh of Tottenbam High Croſs in the 

county 
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county of Middleſex; to have and to hold the 
ſaid manſion-houſe, meſſuages or tenements, 
waſh-houſes, ſtables, out-houſes, yards, gar- 
dens, orchards, fiſh-pond or canal, and all 
other the premiſſes, with their and every of 
their appurtenances above by the ſaid inden- 
ture demiſed and granted unto the ſaid J. his 
executors, adminiſtrators and aſſigns, from 
the feaſt-day of the Annunciation of the bleſ- 
ſed virgin Mary laſt paſt before the date of 
the ſaid indenture, for and during and unto 
the full end and term of 21 years from thence 
next enſuing and fully to be complete and 
ended; yielding and paying therefore year- 
ly and every year during the ſaid term unto 
the ſaid G. his heirs and aſſigns, the yearly 
rent or ſum of 261. 10s. of lawful money 
of Great Britain, on the four feaſt-days or 
terms of payment in the year moſt uſual, 
that is to ſay, at the feaſt of the Nativity of 
St. John the baptiſt, St. Michael the arch- 
angel, the birth of our Lord Chriſt, and the 
Annunciation of the bleſſed virgin Mary, by 
even and equal portions ; the firſt payment 
thereof to begin and to be made upon the 
feaſt-day of St. John the baptiſt next enſuing 
the date of the ſaid indenture, as by the ſaid 
indenture more fully appeareth ; by virtue 
of which demiſe the ſaid F. entered into the 
ſaid demiſed premiſſes with the appurte- 
nances, and was thereof poſſeſſed ; and be- 
ing ſo poſſeſſed thereof, afterwards, to wit, 
on the 1ſt day of April in the year of our 
Lord 1734, all the ſaid eſtate, right, title, 
intereſt and term of years of the ſaid F. then 

to 


in the Court of Common Pleas. 


to come and unexpired, of and in the ſaid 
demiſed premiſſes with the appurtenances, 
by an aſſignment came to the ſaid J. L. by 
virtue of which aſſignment the ſaid J. L. en- 


tered into the ſaid demiſed premilics with 


the appurtenances, and was poſſeſſed thereof 
until che expiration of the ſaid term of 2« 
years, to wit, until and upon the feaſt of the 
Annunciation of the bleſſed virgin Mary in 
the year of our Lord 1737, and 6/. 125. 64. 
of the rent aforeſaid, for the laſt quarter of 
a year of the faid term on that feaſt became 
due and in arrear from the ſaid J. L. to the 
ſaid G. by reaſon of which an action accru- 
ed to the ſaid G. to demand and have of the 
ſaid 7. L. the ſaid 61. 125. 64, Neverthe- 
leſs the ſaid 7. L. (although often requeſted) 
hath not rendered to the ſaid G. the ſaid 61. 
125. 64. or any part thereot ; but hath hi- 
therto wholly denied, and till doth deny to 
render the ſame to the ſaid G. whereby the 
ſaid G. ſaith that he is injured, and hath da- 
mage to the value of 405. and thereof he 
bringeth ſuit, Sc. 


And the ſaid F. L. by J. D. his attorney Ph, 


371 


cometh and defendeth the force and injury, Nothing in 


when, Sc. and as to the ſum of 6/7. 125. 64. ©7747 


which the ſaid G. above by his ſaid ceclara- 


tion ſuppoſeth to have been become due and 
in arrear for the rent of the ſaid premiſſes 


from the ſaid J. L. to the ſaid G. upon the 


feaſt of the Annunciation of the bleſſed vir- 


gin Mary in the year of our Lord 1737, for 
the laſt quarter of a year of the ſaid term on 


that feaſt in the ſaid declaration mentioned, 
the 
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the ſaid F. L ſaith that no part thereof is due 
and in arrear to the ſaid G. as the ſaid G. by 
| his ſaid declaration above ſuppoſeth; and of 


| this he putteth himſelf upon the country, 
Sc. 


? Deel. again® Staffordſhire, to wit, The inhabitants of 
| Ke 8 ” the hundred of Pirebill in the county of Staf- 
| | 9 ford were attached to anſwer as well to our 
Stat. of Win ſovereign lord the now king as to H. W. who 
cheſter, 13 as well for the ſame lord the king as for 
Edw. 1 ft. 2. himſelf in this behalf ſueth of a plea, where- 
mee fore whereas in a certain ſtatute made in the 
parliament of the ſovereign lord Edward l. 

late king of England, held at Weſtminſter in 

the 13th year of his reign, (amongſt other 

things) it is ordained, Foraſmuch as from 

day to day robberies, murders, burnings of 

houſes and theft were then more often uſed 

than they had been theretofore, and felons 

could not be attainted by the oaths of jurors, 

who had rather ſuffer ſtrangers to be rob- 

bed, and to paſs without pain, than to in- 

dict the offenders, great part of whom were 

people of the ſame country; or at leaſt if the 

offenders were of another country, the recei- 

vers were of places near, and they did the ſame 

becauſe an oath was not given unto jurors of 

the ſame country where ſuch felonies were 

done; and as to the reſtitution of damages 

before that time, no pain had been limited 

for their concealment and laches; the ſaid 

lord the late king, for to abate the power of 

felons, had eſtabliſhed a pain in that caſe, ſo 

that from thenceforth, for fear of the pain 


More 


in the Court of Common Pleas, 


more than for fear of any oath, they ſhould 
not ſpare any, nor conceal any felonies. And 
the ſaid lord the late king did command, 
that cries ſhould be folemnly made in all 
counties, hundreds, markets, fairs, and all 
other places where great reſort of people was, 
ſo that none ſhould excuſe himſelf by igno- 
rance, that from thencefore every country 
ſhould be ſo well kept, that immediately, 
upon ſuch robberies and felonies committed, 
freſh ſuit ſhould be made from town to town, 
and from country to country; likewiſe when 
need is required, inqueſt ſhould be made in 
towns by him that was lord of the town, and 
after in the hundred and in the franchiſe, 
and in the county, and ſometimes in two or 
three or four counties, in caſe when felonies 
ſhould be committed, in the marches of 
ſhires, ſo that the offenders might be at- 
tainted; and if the country would not an- 


18 ſwer for the bodies of ſuch manner of offen- 
J ders, the -pain ſhould be ſuch, that every 
f country, (that is to ſay) the people dwelling 
5 in the country, ſhould be anſwerable for the 


e robberies done, and all the damages, ſo that 
e the whole hundred where the robberies ſhould 
k be done, with the franchiſes, being within 
. the precinct of the ſame hundred, ſhould be 
anſwerable for the robberies ſo done; and 
if the robbery ſhould be done in the diviſion 
of two hundreds, both the hundreds, and 
| the franchiſes within them, ſhould be an- 
ſwerable; and after that the felony or rob- 
bery was done, the countries ſhould have 
no longer ſpace than 4o days, within which 
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it ſhould behove them to agree for the rob. 
bery or offence, or elſe that they ſhould an. 
ſwer for the bodies of the offenders, as is 
lainly contained in the aforeſaid ſtatute; 
And for that whereas two certain robbers to 
the ſaid H. W. unknown, on the 5th day of 
May in the 10th year of the reign of the ſaid 
lord the now king, in the king's high way 
within the hundred of Pirebill aforeſaid in 
the ſaid county of Stafford, to wit, at a certain 
place near Weſton, commonly called Mod. 
den Lane, between Weſton and Amerion in 
the pariſh of Meſton in the ſaid county of 
Stafford, within the hundred of Pirebill afore- 
ſaid in the county of S;afford aforeſaid, with 
force and arms upon him the ſaid Henn 
made an aſſault, and 257. in money of law- 
ful money of Great Britain, of the proper 
monies of him the ſaid H. W. and allo a 
leather purſe value 69. of like lawful money 
of Great Britain, of the proper goods and 
chattels of him the ſaid H. W. then and there 
found, of and from him the ſaid H. W. did 
feloniouſly take and rob and carry away, 
againſt the ſaid peace of our ſaid lord the 
now king; and the ſaid H. W. immediately 
after the felony and robbery aforeſaid done 
at Wodden Lane aforeſaid in the ſaid pariſh 
of Veſton, within the hundred of Pirebill 
aforeſaid in the county aforeſaid, being near 
the ſaid place where the ſame felony and 
robbery ſo as aforeſaid was committed, did 
make hue and cry of the aforeſaid telony and 
robbery upon him made, and then and there 
did give notice to the inhabitants of the pa- 
4 riſh 


in the Court of Common Pleas. 


nin of Weſton aforeſaid of the ſame felony 
and robbery; and did alſo, with as much 
convenient ſpeed as might be after the afore- 
ſaid robbery on him committed as aforeſaid, 

ive notice thereof to T. V. then a conſtable 
of the ſaid pariſh. of Weſton aforeſaid in the 
ſaid hundred of Pirebill, being near unto the 
place where the ſaid robbery was committed 
as aforeſaid, and deſcribe in the aforeſaid no- 
tice to the aforeſaid conſtable, ſo far as the 
nature and circumſtances of the caſe did ad- 
mit, the ſaid felons, and the time and 
place of the aforeſaid robbery ; and did allo, 
within the ſpace of 20 days next after the 
aforeſaid robbery committed, cauſe public 
notice to be given thereof in che London Ga- 
zelle, and did therein likewiſe deſcribe, ſo 


far as the nature and circumſtances of the 


ſaid caſe did admit, the ſaid felons, and the 
time and place of the aforeſaid robbery, to- 
oether with the ſaid money, goods and effects 
whereof he the ſaid H. was robbed as afore- 
ſaid, and afterwards did, and before the ſu- 
ing forth of the original writ of him the ſaid 
H. to wit, on the 15th of October in the 11th 
year of the reign of the ſaid lord the now 
king, he the ſaid H. went before the ſheriff 
of the county of Stafferd aforeſaid, and did 
then before the ſaid ſheriff enter into a bond 
to T. B. and J. G. then being high conſtables 
of the hundred of Pirebill aforeſaid, in the 
penal ſum of 1007. with two ſufficient ſure- 
ties, to wit, V. L. of Newport in the coun- 
ty of Salop, taylor, and G. J. of the ſame 
place, carpenter, approved by the ſaid ſhe- 
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riff, with condition for ſecuring to the ſaid 


high conſtables the due payment of their 
coſts, after the ſame ſhould be taxed by the 
proper officer, in caſe that he the ſaid H. V. 
ſhould happen to be nonſuited, or ſhould 
diſcontinue his action to be brought againſt 
the ſaid inhabitants of the hundred of Pire- 
hill aforeſaid, on account of the aforeſaid 
robbery ; or in caſe that judgment ſhould be 
given againſt him the ſaid H. V. on demur- 


rer, or that verdict ſhould be given againſt 


Stat. 8 Geo. 
2. c. 16. 


him therein, according to the form and di- 
rections of the ſtatute in ſuch caſe lately made 
and provided; and after the felony and rob- 
bery aforeſaid done, and within 20 days next 


before the day of the ſuing forth of the ſaid 


Stat. 27 Eliz. 
c. 13. f. 11, 


original writ of him the ſaid H. W. the ſaid 
H. W. before T. V. eſq; then one of the ju- 
ſtices of our ſaid lord the now king aſſigned 
to keep the peace of our ſaid lord the now 
king, in and for the county of Stafford afore- 
ſaid, then inhabiting at Haywood in the pa- 
riſh of Colwick, within the hundred of Pire- 
Bill aforeſaid in the county of Stafford afore- 
ſaid, was examined upon his corporal oath, 
according to the form of the ſtatute in that 
caſe made and provided, and the ſaid H. V. 
upon his ſaid oath before the ſaid T. V. then 
and there ſaid, that he did not know the par- 
ties who had committed the aforeſaid rob- 
bery, or either of them; and after the felo- 
ny and robbery upon him made as afore- 
ſaid, and after the ſaid public notice given 
of the aforeſaid robbery in the aforeſaid Lon - 
don Gazelle, 40 days of the ſuing forth of 

the 


in the Court of Common Pleas. 

the ſaid original writ of the ſaid H. were paſt; 
yet the ſaid inhabitants of the hundred of 
Pirebill aforeſaid in the county of S:afford 
aforeſaid, have not hitherto made to the ſaid 
H. V. ſatisfaction for the robbery and da- 
mages aforeſaid, nor the bodies of the felons 
and malefactors aforeſaid, nor the bodies of 
either of them, have taken, nor for the bo- 
dies of them, nor for the bodies of either of 
them hitherto have anſwered, but the ſame 
felons and malefactors have permitted to 
eſcape, in contempt of the ſaid lord the now 
king, and to the great damage of him the 
ſaid H. V. and againſt the ſaid form of the 
ſtatute aforeſaid in the aforeſaid 13th year of 
the reign of the ſaid late lord king Edward 
I. in ſuch caſe made and provided; and 
whereupon the ſaid H. who as well fof the 
ſaid lord the now king as for himſelf in this 
behalf ſues, by &. D. his attorney complain- 
eth, that certain robbers, fo wit, two 
men, to the ſame H. V. unknown, on the 
aforeſaid 5th day of May in the aforeſaid 
Ioth year of the reign of the ſaid lord the 
now king, in the king's high way within the 
hundred of Pirehill aforeſaid in the county 
of Stafford aforeſaid, to wit, at a certain place 
near Meſton aforeſaid, commonly called Wod- 
den Lane, between Weſton and Amerton in 
the pariſh of Weſton in the ſaid county of 
Stafford, within the hundred of Pirebill afore- 
ſaid in the county of Stafford aforeſaid, with 
force and arms, to wit, with piſtols, ſwords, 
ſtaves and knives, in and upon him the 
aforeſaid H. did make an aſſault, and 25 /. 

Vor. I. 1 in 
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in money of lawful money of Great Britain, 
of the proper monies of him the ſaid H. . 
and allo a leather purſe value 64. of like 
lawful money of Great Britain, of the pro- 
per goods and chattels of him the ſaid H. . 
then and there found, of and from the laid 
H. did feloniouſly take and rob and carry 
away, againſt the peace of our ſaid lord the 
now king, Fc. And the ſaid H. immedi. 
ately after the felony and robbery aforeſaid 
done, to «it, on the ſaid 5th day of May in 
the 10th year of the reign of the ſaid lord 
the now king aforeſaid, at Modden Lane 
aforeſaid in the ſaid pariſh of Meſton within 
the hundted of Pirebill afore ſaid in the coun- 
ty aforeſaid, which ſaid place called Modden 
Lane is, and then was near the ſaid place 
where the ſaid felony and robbery fo as afore- 
laid was committed, did make hue and cry 
of the telony and robbery aforeſaid upon him 
made, and then and there give notice to the 
inhabitants of the ſaid pariſh of Weſton of 
the ſame felony and robbery ; and did alſo, 
with ſo much convenient ſpeed as might b: 
after the aforeſaid robbery on him committed 
as aforeſaid, that 1s to ſay, on the ſaid 6th 
day of May in the 10th year aforeſaid, give 
notice thereof to T. V. then a conſtable of 
the {aid pariſh of Meſton aforeſaid in the ſaid 


hundred of Pirebill, being near unto the place 


where the ſaid robbery was committed as 
aforeſaid ; and did deſcribe in the aforeſaid 
notice to the aforeſaid conſtable, lo jar as the 
nature and circumſtances of the cafe did ad- 
mit, the ſaid fclons and the time and pre 
3 | 0 


in the Court of Common Pleas. 


of the aforeſaid robbery ; and did alſo, with- 
in the ſpace of 20 days next after the afore- 
ſaid robbery committed, cauſe public notice 
to be given thereof in the London Gazette, 
and did therein likewiſe deſcribe, ſo far as 
the nature and circumſtances of the ſaid caſe 
did admit, the ſaid felons and the time and 

lace of the aforeſaid robbery, together with 
the ſaid money, goods and effects whereof 
he the faid H. was robbed as aforeſaid, and 
afterwards, and before the ſuing forth of the 
original writ of him the ſaid H. to wit, on 
the 15th day of October in the 11th year of 
the reign of the ſaid lord the now king 
abovelaid, he the ſaid H. went before the 
ſheriff of the county of Stafford aforeſaid, 
and did then before the ſame ſheriff enter in- 
to a bond unto T, B. and J. C. high conſtables 
of the hundred of Pirebill aforeſaid in the 
penal ſum of 1007. with two ſufficient ſure- 
ties, to wit, M. L. of Newport in the coun- 
ty of Salop, taylor, and G. F. of the ſame 
place, carpenter, approved by the ſaid ſhe- 
riff, with the condition for ſecuring to the 


ſaid high conſtables the due payment of their 
colts, after the fame ſhould be taxed by the 


proper officer, in caſe that he the laid H. W. 
ſhould happen to be nonſuited, or ſhould 
diſcontinue his action to be brought againſt 
the ſaid inhabitants of the hundred of Pire- 
hill atoreſaid on account of the aforeſaid 
robbery, or in caſe that judgment ſhould be 
given againſt him the ſaid H. W. on demur- 
rer, or that a verdict ſhould be given againſt 
him therein, according to the form and di- 
P p 2 rectlon 
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rection of the ſtatute in ſuch caſe lately made 
and provided; and after the felony and rob- 
bery aforeſaid done, and within 20 days next 
before the day of the ſuing forth of the ori- 
ginal writ of him the ſaid H. W. to wit, on 
the aforeſaid 15th day of Oober in the 11th 
year of the reign of our ſaid lord the now 
king aboveſaid, he the ſaid H. V. before the 
ſaid 7. W. eſq; then one of the juſtices of 
the ſaid lord the now king, aſſigned to keep 
the peace of the ſame lord the now king in 
and for the county of S:afford aforeſaid, then 
inhabiting at Haywood in the pariſh of Col. 
wick within the hundred of Pirebill aforeſaid 
in the county of Stafford aforeſaid, was exa- 
mined upon his corporal oath, according to 


the form of the ſtatute in that oaks made y iy 


provided; and the ſaid . H. upon his faid 
oath then and there before the ſaid 7. W. 
ſaid that he did not know the parties who 
had committed the aforeſaid robbery, or ei- 
ther of them, and after the felony and robbery 
upon him made as aforeſaid, and after the ſaid 
public notice given of the aforeſaid robbery 
in the aforeſaid London Gazette, 40 days of 
the day of ſuing forth of the ſaid original 
writ of the ſaid H. were paſt; Zet the ſaid 
inhabitants of the hundred of Pirebill afore- 
ſaid in the county of Stafford aforeſaid have 
not hitherto made to the ſaid H. V. ſatiſ- 
faction for the robbery and damages afore- 
{aid, nor the bodics of the ſaid felons and 
malefactors aforeſaid, nor the bodies of ei- 
ther of them have taken, nor for the bodies 
of them, nor for the bodies of cither of them 

hitherto 


in the Court of Common Pleas. 561 


hitherto have anſwered, but the ſame felons 
and malefactors have permitted to eſcape, in 
contempt of the ſaid lord the now king, and 
to the great damage of him the ſaid H. V. 
againſt the form of the ſtatute aforeſaid, in vide ſtat. 2» 
the aforeſaid 13th year of the reign of the Geo, 2 c. 24. 
faid late lord king Edward the firſt in ſuch 46. 
caſe made and provided ; whereupon the 
faid H. W. who as well for the ſaid lord the 
now king as for himſelf ſueth, faith that he 
is injured, and hath damage to the value of 
401. and thereof he bringeth ſuit, &c. 
And the ſaid inhabitants of the hundred 9%, 
of Pirebill by H. D. their attorney come Not guilty. 
and defend the force and injury, when, &c. 
and lay, that they are no wile guilty of the 
premiſſes above laid to their charge, as the 
ſaid H. V. who as well, Sc. above com- 
plaineth againſt them: And of this they put 
themſelves upon the country; and the laid 
H. W. who as well, &c. doth likewiſe the 
ſame: And thereupon the ſame H. W. faith, ue. 
that the inhabitants in the hundred of Pire- Venire ie 
bill aforeſaid, where the ſaid robbery was _— NN 
f ; X undred, 

committed, are parties defendants, againſt 
whom the ſaid H. . who as well, Se. 
above in form aforeſaid complaineth, and for 
that cauſe craveth the writ of the lord the 
king to be directed to the ſheriff of the coun- 
ty aforeſaid, to cauſe to come twelve, c. 
of the vicinity of the hundred of Offow in 
the county aforeſaid, which ſaid hundred of 
Offlowo is the next hundred in the ſame coun- 
ty adjacent to the aforeſaid hundred of Pire- 
bil}, to try the iſſue aforeſaid above in form 
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aforeſaid joined: And becauſe the ſaid inhy 
bitants in the aforeſaid hundred of Pzreh;!/ 
do not deny this, it 1s granted to him; 
therefore the ſheriff is commanded, that he 
cauſe to come here in eight days of the Py. 
rification of the bleſſed virgin Mary twelve, 
Sc. of the vicinity of the hundred of OH, 
by whom, Ce. and who neither, &c. to te- 
cognize, &c. becauſe as well, Ec. 


Kent, to wit, E. L. late, c. was ſum. 
moned to anſwer to the poor of the ſaid pa- 
riſh of E. in the county atorcſaid, and to Sir 
J. S. baronet, who ſueth in this behalf as 
well for himſelf as for the ſaid poor of the 
ſaid pariſh of E. aforeſaid of a plea, that he 
render to the ſaid poor and the faid J. &. 
who ſueth as aforeſaid, 10 l. of lawful money 
of Great Britain, which he oweth to, and 
unjuſtly detaineth from them, Sc. And 
thereupon the ſaid Sir J. who ſueth as afore- 
ſaid by H. C. his attorney faith, that the ſaid 
E. on the 13th day of March in the year ot 
our Lord 1736, at and in the pariſh of E. 
aforeſaid did keep a certain greyhound for 
the deſtruction of the game of this kingdom, 
he the ſaid E. then not being a perſon quali- 
fied by the laws of this reafn to keep a grey- 
hound for the deſtruction of the game, 
againft the form of the ſtatute in ſuch caſe 
made and provided, whereby, and by force 
of the ſtatute in ſuch caſe lately made and 
provided, an action hath accrued to the ſaid 
poor of the pariſh aforeſaid, and to the ſaid 


Sir J. who ſueth as aforcfaid, ro demand 
and 


in the Court of Common Pleas. 


and have of the ſaid E. for his ſaid offence 
51. parcel of the ſaid 10/. and the ſaid Sir J. 
who ſnech as aforeſaid, further ſaith, that 
the ſaid E. on the goth day of March in the 
rear aforeſaid in the ſaid pariſh of E. in the 
county aforeſaid, did with a certain grey- 
hound kill one hare, he the ſaid Z. then not 
being a perſon qualified to kill game, againſt 
the form of the ſtatute in ſuch caſe lately 
made and provided, whereby, and by force 
of the ſtatute in ſuch caſe lately made and 
provided, an action hath accrued to the ſaid 
poor of the pariſh aforeſaid, and to the ſaid 
Sir J. who ſucth as aforeſaid, to demand and 
have of the ſaid E. for his faid laſt mention- 
ed offence 51. reſidue of the ſaid 10. Yet 
the ſaid E. (although often requeſted) hath 
not yet paid the ſaid 100. or any part there- 
of, to the ſaid poor and the ſaid Sir J. who 
fueth as aforelaid, or to either of them; 
but he to pay the ſame to the ſaid poor and 
the ſaid Sir F. who ſueth as aforelaid, hi- 
therto wholly haih retuſed and (till doth re- 
fuſe to the ſaid Sir F. who ſucth as aforeſaid, 
his damage of 10/, and thereot as well for 
the ſaid poor as for himſelf he bringeth ſuit, 
Sc. 


And the ſaid E. L. by R. P. his attorney Pha, 


583 


cometh and defendeth the wrong and injury, Nil debet. 


when, Sc. and faith that he doth not owe 
to the ſaid Sir J. who as well, Sc. the ſaid 
ſum of 10. or any part ttercot, in manner 


and form as the ſaid Sir 7. who as well, Sc. 


abokg. thereof complaineth againſt him: 


And of this he putteth himſelf upon the 
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| country; and the ſaid Sir J. who ſueth ag 
al  aforelaid, doth likewiſe the lame ; therefore, | 
: 8 
| Judęment fir And the ſaid Sir J. S. although ſolemnly 
not entering called came not, nor hath entered his ſaid 
Mee. iſſue, nor hath further proſecuted his writ; 
Therefore he and his pledges of proſecution 
are thereupon amerced, Sc. and the names 
of the pledges of the ſaid Sir F. are, &c, 
and that the laid E. L. depart without day, 
Ec. It is alſo conſidered, that the ſaid E. 
do recover againſt the aforeſaid Sir 7. his 
damages by reaſon of the premiſſes, to 30 
16s. 8 d. to the ſaid E. by the diſcretion of 
the juſtices here adjudged at his requeſt for 
his colts and charges in this behalt ſuſtained, 
according to the form of the ſtatute in ſuch 
caſe made and provided. 


Declaratin = Leiceſterſhire, to wit, H. R. late Vs, 
for ſhoeting a was attached to anſwer B. D. in a plea, 
ground. wherefore with force and arms a certain 
greyhound bitch, and a certain other bitch 

of the ſaid B. of the price of rol. at M. 

aforeſaid in the county aforelaid, with a gun 

he ſhot at and killed, where by the ſaid B. not 

only loſt the ſaid bitches, but alſo certain 

young whelps, /o wit, five yaung whelps of 

the laid greyhound bitch, and certain young 

whelps, zo wit, five young whelps of the 

ſaid other bitch, which died for waat of the 

ſaid bitches to ſuckle them, to wit, at M. 

aforeſaid; and a ceitain other greyhound 

bitch, and a certain other bitch of the ſaid B. 

lately found at M. aforeſaid, of the price of 

100. 


in the Court of Common Pleas, 


ol. he ſhot at, hit, ſtruck, ſmote and wound- 
ed, by means whereof the laſt mentioned two 
bitches afterwards at M. aforeſaid died, where- 
by the ſaid B. not only loſt the ſaid two laſt 
mentioned bitches, but alſo certain oth 

young whelps, to wit, five other Bae 
whelps of the ſaid laſt mentioned greyhound 
bitch; and certain other young whelps, to 
wit, five young whelps of the other of the 
two laſt mentioned bitches, which after- 
wards died for want of the two laſt mention- 
ed bitches to ſuckle them, to wit, at M. 
aforeſaid; and did other wrongs to the ſaid 
B. to the great damage of the ſaid B. and 
againſt the peace of our ſovereign lord the 
king that now is, Fc. And whereupon the 
ſaid B. by F. B. his attorney complaineth, 
that the ſaid H. on the 15th day of January 
in the year of our Lord 1736, with force 
and arms, Sc. a certain greyhound bitch, 
and a certain other bitch of the ſaid B. of 
the price of 10/. then found at M. aforeſaid 
with a gun he ſhot at and killed, whereby 
the ſaid B. not only loſt the ſaid bitches, but 
alſo certain young whelps, zo wit, five young 
whelps of the ſaid greyhound bitch; and 
certain young whelps, % wit, five young 
whelps of the other of the ſaid bitches, which 
afterwards, /o wit, the ſame day and year at 
M. aforeſaid died for want of the ſaid bitches 
to ſuckle them; and a certain other grey- 
hound bitch, and a certain other bitch of 
the ſaid B. then found at M. aforeſaid of the 
price of 101. ſhort at, hit, ſtruck, ſmote and 
wounded ; by means whereof the laſt men- 
| tioned 
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tioned two bitches afterwards, fo wit, the 
ſame day and year at M. aforeſaid died, 
whereby the {aid B. not only loſt the two aft 
mentioned bitches, but alſo certain other 
young whelps, 1% wit, five young whelps of 
the laſt mentioned greyhound bitch ; and 
certain other young whelps, to wit, five 
young wheips of the other of the two laſt 
mentioned bitches, which afterwards, to wit, 
the ſame day and year died for want of the 
two laſt mentioned bitches to ſuckle them, 
to wit, at M. aforeſaid, and did other wrongs 
to the ſaid B. to the great damage of the ſaid 
B. and againſt the peace of our ſaid ſovereign 
lord the king that now is, whereby the ſaid 
B. ſaith that he is injured and damnified, to 
the value of 10/7. and thereof he bringeth 
ſuit, Sc. 

And the aforeſaid H. by S. S. his attorney 


D:frndort qu cometh and defendeth the force and injury, 


Hi 4 Qs let per 


of a park, 


#7 /t ue. 


when, Sc. And as to the coming with 
force and arms, and the whole treſpaſs afore- 
ſaid above ſuppoſed ro be done, except the 
ſhooting at, and killing of the ſaid grey- 
hound bitch in the ſaid declaration firſt men- 
tioned, faith that he is not guilty: And of 
this he putteth himſelf upon the country; 
and the ſaid B. likewiſe, Sc. And as tothe 
ſhooting at, and killing of the ſaid grey- 
hound bitch in the ſaid declaration firſt men- 
tioned above ſuppoſed to be done, the afore- 
ſaid H. ſaith, that the ſaid B. ought not to 
have his aforeſaid action thereof againſt him, 
becaui he faith, that Sir W. D. bart. long 
before 


in the Cour! of Common Pleas. 


before the ſaid time, when, Sc. and at the 
ſme time, when, &c. was, and ſtill is poſ- 
ſeſſed of and in a certain antient park called 
B. park in M. aforeſaid; in which faid park, 
long before the ſaid time, when, Sc. and 
at the ſaid time, when, &c, were great num- 
bers of deer; of which park the aforeſaid 
H. before the ſaid time when, Cc. and at 
the ſaid time when, Sc. was keeper, and 
had the care and cuſtody thereof. And the 
ſaid Sir V. being fo as aforeſaid poſſeſſed of 
the ſaid park, the ſaid greyhound bitch at 
diverſe times before the ſaid time, when, 
Sc. was uſed to haunt the ſaid park, and to 
hunt, chaſe and drive the ſaid deer, in order 
to bite, wound and kill them, to the great 
hurt and damage of the ſaid deer; and at 
the ſame time, when, Sc. was in the afore- 
ſaid park for the purpoſe aforeſaid; where- 


upon the aforeſaid H. as keeper and ſervant 


of the aforeſaid Sir W. and by his command, 
at the ſaid time, when, &c, in the ſaid park, 
for the preſervation of the ſaid deer, there 
did ſhoot at, and kill the ſaid greyhound bitch 
there, as it was lawful for him to do, which 
is the ſame ſhooting at and killing of the 
ſaid greyhound bitch in the ſaid declaration 
firſt mentioned, whereof the ſaid B. doth 
above in that behalf complain againſt him: 
and this he is ready to verify: Whereupon 


he prayeth judgment, if the ſaid B. ought 


to have his aforeſaid action thereof againſt 


him, &c. 
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when, Fc. and ſaith, that he did not proſe. 
cute or follow his ſaid ſuit in the ſaid ſpiri. 
rual court againſt the ſaid R. R. againſt the 
prohibition of our ſaid lord the king to him 
directed and delivered in manner and form 
as the ſaid R. who ſueth as well for the king 
as for himſelf, by his writ and declaration 
aforeſaid hath above ſuppoſed : And of this 
he putteth himſelf upon the country ; and 
the ſaid R. who as well, Sc. likewiſe, Ce. 
And for the obtaining the writ of our lord 
the king of conſultation in this behalf, he 
the ſaid T. faith, that long betore the proſe- 
cution of the ſaid ſuit in the ſaid ſpiritual 
court againſt the ſaid R. he the ſaid T. was 
and now is ſciſed of a certain antient meſ- 
ſuage with the appurtenances, in Park- Lan- 
in 7 owceſter aforeſaid, in his demeſne as of 
fee, and that the ſaid pew in the ſaid church 
of Towceſter in the ſaid declaration mention- 
ed, was and 1s an antient pew, without the 
addition of any ſeat or form in the ſaid 
church within the memory of man taken in 
or made parcel of the ſaid pew; and that 
he the ſaid T. and all thoſe whoſe eſtate he 
hath in the ſaid meſſuage with the appurte- 
nances, and their tenants thereof, from the 
time whereof the memory of man is not to 
the contrary, have and hath ſuſtained, a- 
mended and repaired the ſaid pew as often 
as need required, at his and their own 
proper colts, and by reaſon thereof from the 
time aforeſaid he and they, and ſuch other 
perſon and perſons as he and they hath and 
have from time to time licenſed to fit there- 

in, 


in the Court of Common Pleas. 
in, hath and have uſed and been accuſtomed 


to fit therein to heat divine ſervice and 


preaching the word of God in the ſaid church 
as in a pew belonging to the ſaid meſſuage 
with the appurtenances, ſo that no other per- 
ſon from the time aforeſaid in time of di- 


vine ſervice and preaching the word of God 


in the ſaid church, hath had any ſeat or place 
in the ſaid pew without the licence or againſt 
the will of the ſaid 7. or of thoſe whoſe 
eſtate he hath in the ſaid meſſuage with the 
appurtenances, or of his or their tenants 
thereof for the time being ; neither could or 
ought ſuch other perſon to fit therein, other- 
wile than by ſuch licence as aforeſaid. And 
the ſaid T. faith, that he being fo ſeiſed of, 
and dwelling in the faid meſſuage with the 
appurtenances, the ſaid R. who as well, &c, 
before the ſaid proſecution in the ſaid ſpiri- 
tual court, to wit, on the firſt day of April 
in the year of our Lord 1733, in time of di- 
vine ſervice in the ſaid church, without the 
licence and againſt the will of the ſaid 7. 
did intrude himſelf into the ſaid pew, and 
diſturbed him the ſaid T. and his family and 
friends then and there being by and with the 
licence of him the ſaid T. wherefore he the 
ſaid T. for remedy in that behalt, before the 
prohibition of our ſaid lord the king to the 
contrary thereof to him directed was de- 
livered, did inſtitute his ſaid ſuit in the ſaid 
ſpiritual court againſt the ſaid R. as it was 
lawful for him to do; without that, that he 
the ſaid R. who as well, Ce. and all thoſe 
whoſe eſtate he had and hath in the ſaid an- 

tent 
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tient meſſuage in the ſaid declaration men- 
tioned to be then, or late in the tenure of 
occupation of L. R. with the appurtenances, 
from time beyond the memory of man have 
at their own colts repaired one ſeat or form 
in the ſaid church lately taken in, and made 
parcel of a pew in the ſaid church, and 
therefore have had and uſed, for themſelves 
and family inhabiting in the ſaid meſſuage, 
the ſole and ſeparate uſe of the ſaid ſeat or 
form for the hearing and attending of divine 
ſcrvice in the ſaid church in manner and 
form as the ſaid R. who as well, Sc. by his 
ſaid declaration hath ſuppoſed: And this the 
ſaid 7. is rrady to verify, with this alſo, 
that the ſaid 7. will verify, that the pew in 
the ſaid declaration mentioned, and the pew 
in the plea of him the ſaid 7. beforemen- 
tioned, is one and the ſame pew, and not 
different: Wherefore he prayeth judgment, 
and the writ of our ſaid lord the king of 
conſultation in this behalf to be granted un- 


to him. 


And the ſaid R. R. ſaith, that the ſaid 
T. K. ought not, for the reaſon by him al- 
ledged, to have his ſaid majeſty's writ of 
conſultation in this behalf, becauſe he ſaith, 
as before, that he the ſaid R. who as well, 
Sc. and all thoſe whoſe eſtate he had and 
hath in the ſaid ancient meſſuage in the ſaid 
declaration mentioned to be then or late in 
the tenure or occupation of L. R. with the 
appurtenances, from time beyond the me- 


mory of man have at their own coſts re- 
Paired 
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paired one ſeat or form in the ſaid church 

lately taken in and made parcel of a pew in 

the ſaid church, and therefore have had and 

uſed, for themſelves and family inhabiting in | 

the ſaid meſſuage, the ſole and ſeparate uſe 

of the ſaid ſeat or form for the hearing and | 

attending of divine ſervice in the ſaid church, | 

in manner and form as the ſaid R. who as | 

well, Fc. by his ſaid declaration hath al- 

ledged : And this he piayeth may be inqui- 

red of by the country; and the ſaid F. X. 

doth the ſame: Therefore as well to try the 

ſaid ifſue, as the aforeſaid other iſſue be- 

tween the ſaid parties above joined, the ſhe- 

riff is commanded, Ec. Vide antea fol. 
And the ſaid H. by G. S. his attorney Pha te a bind 

cometh and defendeth the force and injury, % if vas 

when, Sc. and prayeth the hearing of tber non 

ſaid writing obligatory, and it is read to“ OP 

him in thele words, % wil, Know all men, 

Sc. [the obligation] and he prays allo the 

hearing of the condition of the ſaid writing 

obligatory, and it is read to him in theſe 

words, to wit, ¶ Here enter the condition] which 

being read and heard, he the ſaid H. faith, gtat. 16 Car. 

that he by virtue of the ſaid writing obliga- 2, c. 7. 

tory ought not to be charged with the ſaid 

debt, becauſe he faith, that after the 29th 

day of September in the year of our Lord 

1664, and before the making the ſaid writ- 

ing obligatory, Jo wit, on the faid firſt day 

of July in the ſaid year of our Lord 1733, 

at Weſtminſter aforeſaid, he the laid H. play- 

ed with the ſaid S. at a certain play with 

dice called Hazard, for diverſe ſums of mo- 
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ney exceeding the ſum of 1001. upon tick 
and credit, and not for ready money; and 


that he the ſaid H. ſo playing with the ſaid 
S. at the ſaid play, then and there at one 


and the ſame time and meeting loſt upon 


credit to and with the ſaid S. in the whole 
a great ſum of money, exceeding the ſum 
of 1007, to wit, the ſum of 500 J. whereof 
no part was then paid by the ſaid H. And 
the ſaid H. afterwards thereupon, to wit, on 
the ſaid firſt day of Fuly in the year of our 
Lord 1733, aforeſaid at Weſtminſter aforeſaid, 
made and delivered the aforeſaid writing ob- 
ligatory with the aforeſaid condition thereto 
ſubſcribed for the ſecuring the payment of 
the ſaid 5007. by him the ſaid H. fo loſt; 
and by the ſaid S. ſo as aforeſaid at the ſaid 
play won of the ſaid H. at one and the ſame 
time and meeting, upon credit ; whereby by 
force of the ſtatute in ſuch caſe made and 
provided the ſaid writing obligatory wholly 
became and is void, and of no effect in law: 
And this he is ready to verify : Wherefore 
he prayeth judgment, whether he ought to 
be charged with the ſaid debt by virtue of 
the ſaid writing obligatory, &c. 

And the ſaid S. faith, that by reaſon of 
any thing above by the ſaid H. in pleading 
alledged, he ought not to be barred from 
having his ſaid action againſt him, becauſe 
he ſaith, that the ſaid bond was not given 
for ſecuring the payment of money won at 


the ſaid play by the ſaid S. of the ſaid H. as 


the ſaid H. hath above pleaded : And this 
he prayeth may be inquired of by the coun- 
k try; 
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try; and the faid H. likewiſe; therefore, 
&c. 


And the ſaid N. and J. by F. H. their Award of 
attorney come and defend the force and in- Venire, and 
jury, when, Sc. and ſay, that they did not . 
undertake in manner and form as the ſaid 7. ? N, g 
above complaineth againſt them: And of ava and one 
this they put themſelves upon the country; /cts judgment ge 
and the ſaid F. likewiſe: And the ſaid M. 9 aur. 
by H. K. his attorney cometh and detendeth 
the force and injury, when, Sc. and faith 
nothing in bar or precluſion of the aforeſaid 
action of the aforeſaid F. whereby the ſaid 
7. remaineth undefended by the ſaid M. by 
reaſon whereof the ſaid F. ought to recover 
againſt the ſaid M. his damages, occaſioned 
by the non- performance of his ſaid promiſes 
and undertakings; but becaule it is not known 
whether or no the ſaid N. and I. will be 
convicted of the premiſſes; and if they ſhall 
be convicted, it is convenient and neceſſary 
that there ſhould be only one taxation of da- 
mages for the whole premiſſes in one writ 
ſpecified; and thoſe damages ought to be 
ſettled by a jury of the country in that be- 
half; and that the writ of inquiry of damages 
atoreſaid againſt the ſaid M. be ſtayed, until 
the ſaid iſſue as aforeſaid between the ſaid J. 
and the ſaid NV. and J. ſhall be determined ; 
therefore, as well to try the iſſue between 
the ſaid J. and the ſaid N. and J. above 


Joined, as alſo to inquire what damages the 


ſaid F. hath ſuſtained by occaſion of the pre- 
miſſes aforeſ.id, the ſheriff is commanded 
VOL: 1, Ag that 
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that he cauſe to come here 12 free and law. 
ful men of the body of his county, &c. by 
whom, Ce. and who are not related to 
the ſaid N. 1. or M. or the ſaid JF. to re- 
cognize, Sc. becaule as well, Ec. 


Eaſter Term, &c. 


Middleſex, S. of, Sc. was attached to 
to wit, * anſwer R. T. and P. I. in 
a plea of treſpaſs upon the caſe, to their da- 


mage of 43 J. Roll 1022, 


Afterwards, 7o wit, the 25th day of Ju; 
in the 13th year of the reign of our lord the 
king that now 1s, the aforeſaid R. T. and 
P. L. come by H. P. their attorney conſti- 
tuted by a ſpecial warrant to him in that be- 
half, before Sir VW. D. knt. ch. juſt, of our 
ſaid ſovereign lord the king of the bench, at 
his chambers ſituate in Serjeants Inn in Chan- 


cery Lane, London, and acknowledged that 
they were ſatisfied of the aforeſaid damages: 
Therefore let the ſaid R. S. be diſcharged of 


thoſe damages. : 


Acknowledged the 25th day 


of July 1777, at Ser- 
jeants Inn, before me 


W. D. 


in the Court of Common Pleas, 


Of ſuing out, entring, and returning 
Proceſs on the Roll, in order to ſave 
the Statute of Limitations, 21 Jac. 
J. chap. 16, 


THE attorney muſt make out Precipe 

(a) for (5) original, according to na- 
ture of action; and catry ſame to filacer (c) 
of that county, wherein the Venue is laid; 
who will procure original, which is carried 
{0 the ſheriff's office, in order to be returned 


(a) The Form of Precipe for original. 


Middleſex, (T) If James Marriot ſhall make you ſe- 
cure, in proſecuting his claim, then put by gages 
and ſafe pledges, Charles Agate late of Paddington 
in the ſaid county, ſhopkeeper, &c. of a plea that 
whereas (as in deiclaraticn by original to end 
thereof.) 


. 
May 17, 1778. 


Returnable, &c, 


(3) Form of ſpecial original, 


George the third, c. To the ſheriff of Midalſeæ 
greeting. If James Marriot ſhall make you ſecure in 
proſecuting his claim, then put by gages and pledges, 
&c, Charles Agate late of Paddington in your county, 
ſhop-keeper (as in Precipe and declaration to end of 
them) and have there the names of the pledges and this 
writ; witneſs ourſelf at efAminſler, Cc. 

(c) Pay filacer for original, ſame as in common caſes, 
and for filing return four-pence, 


22 Non 
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Non (d) inventus, this return is filed with 
the filacer. 

If plaintiff is an attorney and ſues as ſuch, 
he makes out his attachment of privilege, in 
the uſual (e) manner, 

Attachment of privilege is in nature of an 
original writ, and when replied to, in order 
to ſave the ſtatute, it is ſufficient to ſhew the 
Teſte thereof, without continuances to time 
of declaration. Wilſ. Rep. B. R. 167. in 
error. 


Proceedings againſt Peers, Members 
of Parliament, and their (/) Ser- 
vants. 


Plaintiffs may proceed and proſecute their 
ſuits againſt peers and members of parlia- 
ment, notwithſtanding their meetings; and 
their perſons only are protected from arreſt. 
By Stat. 10 Geo. 3. Chap. 50. 

All ſuits brought againſt peers or mem- 
bers of parliament in this court, are by 
bill, as againſt an attorney or officer of the 
court. 


(4) Pay ſheriff returning original, or attachment zo: 
eñ inventus, eight-pence, 

(e) See ante fol. 

(f) Servants of peers and members of parliament, are 
by /at. 10 G. 3. Chap. 50. deprived of every privilege 
they were intitled to from their reſpective lords and 
maſters; and therefore may be proſecuted and arr:/ted 
as common perſons. | 


4 Form 
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Form of the BI LL. 


Hilary Term, 18 Geo. 3. 


To the juſtices of our lord the king of the 
bench. 


Middleſex, ANNE CHAPMAN by Jobn Direction of 
to wit, Rayner her attorney, com- „ bil. 

plains of (a) Hartwell Smythe eſq; having 

privilege of parliament, in a plea of treſpaſs 

on the caſe, for that, to wit, That whereas, 

Sc. [as in a common bill, according to the 

nature of the action to the end thereof, viz. 

bringeth (5) ſuit, &c.} 


J. R. For the "x oo Doe. 


to and 
For the deft. I proſecute [ Rich. Roe. 


(a) H defendant be an Exgliſb or Scotiſb peer, you 
deſcribe him thus: Villiam duke of N. knight of the 
moſt noble order of the garter, and inſtead of ** Hart- 
well” ſay the ſaid duke” all through the bill; 
omitting the words“ having privilege of parliament” :. 


if defendant be an ri peer, deſcribe him thus, James 


Conolly eſq; commonly called the right honourable 
James earl of V. and inſtead of Harrell, ſay © the 
ſaid James Conolly,” but the words © having privilege of 
parliament” are not to be omitted, becauſe the peers ol 
that kingdom are conſidered only as commoners in thts, 

E)] See note in ſecond vol. 243. 
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This bill muft be engroſſed on a treble 
penny piece of parchment, and ſigned b 
one of the prothonotories, for which he de. 
mands one ſhilling ; and then be filed in 
the office of that filacer, of that county, 
wherein the Venue of the action is laid; his 
fee, for filing ſame, is two ſhillings and four. 

nce; and then a writ (c) of ſummons, is 
to be ſued out. 

This writ of ſummons mult be ſubſcribed 
with the name of the filicer of that county 
wherein the action is laid; whom you pay 
for ſigning it eight pence every ſheet ; at 
ſeal office ſeven pence, and for warrant 
thereon in order to ſummon defendant, 25. 64, 
which is done by ſheriff's officer's leaving 
copy thereof at his laſt or moſt uſual place 
of abode. If defendant does not appear in 
time, ſue out a (4) diſtringas. 

Pay filacer of the county in which the 
Venue to the action is laid, ſigning diftringas 
eight pence, every ſheet, ſealing lame ſeven 

ence. _ 

If the defendant neglects to appear at the 
return of the diffringas, a return thereof 
muſt be procured from the ſheriff, for which 
his legal demand is 25. 44. z upon which 


— 


K- 


(e) For the Form, ſee 2 vol. 244. 

(4) For Form ſee 2 vol. 244, 245. An order of 
eourt, requiring the appearance of a peer or member of 
parliament, may be enforced by 4 /{ringas, by flat. 10 
Geo, 3. chap. 30. * 


another 


in the Court of Common Pleas. 


another diſtringas muſt be ſued out in ſame 
manner as the former, and a third, if neceſ- 
ſary, when the plaintiff's attorney may move 
(e) in the treaſury to encreaſe the iſſues, () 
which court will order to more than double 
the former iſſues, as appears by the follow- 
ing inſtances, even to the amount of the 
debt, though no report of ſuch increaſe be 
found in Barnes. 

The practice of this court had been till 
Mickaelmas term, 20 Geo. 2. not to encreale 
the iſſues on alias diſtringas's to more than 
double the iſſues returned from time to time, 
on the former drftringos's ; but in that term, 
the court obſerving chat the King's bench and 
Exchequer had done more, ordered, in con- 
formity to their practice, iſſues to be re- 
turned on the Piuries aiſtringas to 201, the 
debt {worn to, being 1524, (g). So to the 
like ſum, four pounds iſſues, having been 
returned on the alias diſtringas; and the 


(e) This being a common motion of courſe, no no- 
tice thereof need be given, not is any sffidavit of facts, 
or ſtate of proceedings neceſſary; the rule obtained of 
the court is to be drawn up wth the ſecondary, for 
which you pay him five ſhillings, and ſher:# muſt be 
ſerved therewith; on whom call at retura of third dijo 
tringas, and he will pay plaintiff's attorney the amount 
of the debt with colts, firſt deducting his own fees 
thereout, which are about 125. 64d. 

(f) The judges, previous to their ſitting in court in 
term time, meet in the treaſury chamber; which hes 
adjacent ta court; where they hear thoie and ſuch fort 
of common motions of courſe, 


. Barnes 418, 
Qq4 debt 
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debt ſworn to being 230 J. (). So to like 
ſum, two pounds having been returned on 
the firſt diftringas ;, and the debt ſworn to, 
amounting to 1950. (i). So to the ſum of 
1001, 201. having been returned on the Ply. 
ries diſtringas; and the debt ſworn to being 
290l. and (&) upwards. 

If defendant appears after having caſt an 
( eſſoin, or after return of the firſt writ of 
diſtringas; plaintiff muſt proceed as on a 
bill againſt an attorney, and when he hath 
obtained judgment he muſt ſue out diſtringas's 
as before, till he hath recovered debt and 
colts, 


(>) Barnes 420. 
(i) Barnes 420. 
( Barnes 422. 

(1) Prat, chief juſtice of this court ſaid, that caſting 
eſſoins was a very obſolete practice, and a great abuſe 
of the law, being an unneceſſary delay of juſtice z that 
if the practice was to be revived, it would be neceſſary to 
make a new rule of court, and that an eſſoin could not 
be caſt by attorney. 2 Viſſ. Rep. C. B. 164. 


BILT; 
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BILL of CosTs on proceedings againſt 


Members of Parliament. 


Eaſter Term, 1778. 


Out of Pocket Agent Attorney 

Warrant to proceed and /, s. d. Il. 5. d. l. 5. d. 

inſtructions o O olo 2 20 4 
Drawing bill fo. 40 o O Ohl. G Sn 0 
Fee to counſel to peruſe 

and ſettle ſame 11 
Attending him thereon o 0 o 1 80 3 4 
Parchment and duty for 

bill o 2 % 2 ble 2:6 
Ingroſſing ſame o o oO 6 B8[o 13 4 
Entring on the roll o o oo 6 8]a- 13 
Paid prothonotary 110 01 10 oſt 10 0 
Ditto filacer for writ of 

ſummons 1 8 1001 8 10[1: 8 10 
Parchment. and duty 0 3 6/0 3 6ſo 3 6 
Fee thereon e 0::0j0--1- S234 
Warrant and meſſenger o 2 600 2 1100 3 4 
Service - o © oO 2 60 5 © 
Returning and filing o 2 4 48 2 
Term fee o © G % 3 0 
Porters, letters, &c. o © olo t i © 


Trinity Term following. 


Searching for appearance o o oſo 1 ” 3 4 
Drawing decl. fo. 40 0 0 © 6 8 


o 13 4/1 
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Ou: of pocket Agent 


„ it 


' Engroſſing and duty 0 2 9% 8 8% 1574 A 
Rule to plead 0 1 20J0 2 10 2 8 N 
Searching for and de- 

manding plea 0.0 n ee 


Attending ſummons for 


time to plead 9-8-0101 $50 47+ 4 | 
Copy of order 0 S %o G 6 1 0 1 
Inſtructions for replica- 1 
tion o o oſo 810 3 4 J. 
Drawing ſame, fol. 3 o o sen o[0 2 9 
Ingroſſing and duty 9 „ 910 1.1 
Fee to counſel to ſigg o 10 60 10 6 10 6 
Attending him o- 0 9 i e 2 4 
Rule to rejoin 0 1 10 2 2% 2 8 


Searching for and de- 


manding rejoinder o 0 of0. 2: $jo0-67.4 
Warrant and docquet 0:24:10. 2 de 
Drawing interlocutory 

Judgment, fol. 3 0:0 -0;0:-2.:vjo z 8 
Ingroſſing proceedings 

on paper, and duty, 

fol. 43 „SCG 
Entring ſame on roll 8 , 10 4 i4 
Paid prothonotary 1. 1 9% 1 n 
Writ of inquiry, parch- 
ment and duty oO 3 60 10 Blo 17 10 
Paid ſigning and ſealing o 7 1100 7 1100 7 11 
Fee thereon o O olo 1 80 2 4 
Notice of executing ſame o o olo 1 0% 2 © 
Attending execution oO O oo 6 8 13 
Paid ſheriff and jury nien ne : 
Stamp on ipquilition .o 5 0 5 oo 5 © 

Attending 


a 


4 , Out of Pocket, 
d, | L's. 4&1 
4 Attending ſtamp office o o oo 
6 | Notice of taxing coſts, | 
copy and ſervice o O 0,0 
4 Attending taxation e 0 
Paid prothonotary, ſign- 
4 ing final judgment 0. 7 40 
0 Paid clerk of judgments o 2 oo 
Term fee S © © oo 
Leers and porters o O olo 
0 
3 
6 
4 
6 
4 
$ 
) 
ö 
N 
| 
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Agent 
5. 


0 © 


d. A 


8 


© 
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Attorney 


5. 
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References from Court. 


N cauſe being referred by the court, ap- 
plication muſt be made to Mr. Thomas 
Lloyd the aſſociate, at his chambers Lincolr's 
Inn, New Square, for the order of reference, 
you pay for the order, if one cauſe only re- 
ferred, four ſhillings and ſix pence, if more, 
in proportion to the length, 

The reſpective attornies of the parties, ſet 
down on a piece of paper, the names of ſuch 
witneſſes, as either of them intends to exa- 
mine on the references, and deliver the ſame 
to the crier of the (a) court; who will im- 
mediately after trial, upon] the witneſſes 
being brought up to the bar of the court, 
ſwear them, he charges two ſhillings for 
every witneſs ſworn to give evidence, for ei- 
ther party. 


It is uſual for plaintiffs attorney to get () 


— 
— 


(2) It is beſt for both attornies to get their reſpective 
witneſſes ſworn in court, or otherwiſe their clients muſt 
be at the expence of bringing them before a judge, for 
that purpoſe. 


(5) Form of arbitrators appointment to fit on re -· 
ference. 

I do appoint Thur/Jay 19th day of this inſtant Fe. 
bruary, at eleven o'clock in the forenoon, at the ſign 
of the Sun Tavern on Leſn Green, Paddington, in the 
county of Middleſex, kept by William Haxell, to fit 
upon the matters above referred to me. Dated ſecond 
day of February, 1778.” 


James ate. 
Witneſs J. R. plaintiff's attorney. 


appointment 


e 


in the Court of Common Pleas. 


appointment from arbitrator, which, when 
obtained, he inſerts at bottom of order of 
reference. 

When plaintiff*s attorney hath procured 
day of reference appointed by arbitrator, he 
delivers him copy of order of reference, and 


alſo a ſhort brief of his client's caſe, with 


the names of the witneſſes ſworn to give 
evidence thereon. 

Defendant's attorney muſt be ſerved with 
an (c) exact copy of order of reference, with 
the arbitrator's appointment thereon. 

Defendant's attorney alſo furniſnes the ar- 
bitrator with a ſhort brief of his client's caſe, 
with the names of the witneſſes ſworn in or- 
der to be examined for the purpoſe of ſup- 
porting the ſame. 

On day appointed for hearing the matters 
referred, the attornies on both ſides agree, 
with the concurrence of the arbitrator, how 
they ſhall proceed, and whether the parties 
themſelves ſhall or ſhall not be ſuffered to be 
preſent, during the inveſtigation of the diſ- 
pute, this being ſettled to mutual ſatisfac- 
tion, plaintiff's attorney opens his client's 
caſe, calls his witneſſes, and ſubſtantiates the 
ſame by their (4) evidence; after which the 


— 


— 


(e) This ſhould be carefully examined with the ori- 
ginal order and appointment, by the perſon who ſerves 
it, that he may be able to make an affidavit thereof, if 


neceſlary. 
(4) Both attornies have a right to croſs examine the 


witneſſes on the other fide, 


defence 
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The Attorney's Practice 


defence is entered into in like (e) manner, by 
the adverſe party's attorney. 

Both attornies have a right, on ſummons 
ing up the evidence, to reply to any mat- 
ters, offered againſt the caſe made out on the 
evidence, for their reſpective clients. 


In caſe the diſpute or matters in difference, 
are long and intricate, arbitrator is at liberty 


to adjourn (f) awarding the fame, as ſuits 


his conveniency, to a future day; provided 
he makes his award in writing within the 
time limited by the order of reference. 

If arbitrator cannot, or does not make 
his award in writing in time, either party, on 
affidavit of the reaſons thereof, may, on 
motion (g) in court procure (/) enlarge- 
ment of time, 


—_— 


(e) The arbitrator takes minutes of the evidence 
given on both ſides ; and generally appoints a fature day 
for making his award. 

lt is moſt prudent for arbitrator's attorney to give 
the attornies of both parties, notice in writing of the 
adjournments, in order to prevent all excuſes for not at- 
tending, or pretence for ſuſpecting any partiality in the 
arbitrator. | 

(g) Notice of this motion muſt be given, and affida- 
vit of ſervice thereof, annexed to former affidavit, 

(4) If court grants further time, rule thereof muſt be 
drawn up with ſecondary, for which is paid five ſhil- 
lings, ſame muſt be ſerved on arbitrator; and on his 
fixing a farther time to arbitrate, ſame rule, with copy 
of his appointment muſt be ſerved on both the attornies. 


Arbi- 


— Jy 


= — 


in the Court of Common Pleas. 


Arbitrator's attorney draws up the (7) 
award from the minutes taken by the arbi- 
trator z and when prepared and executed, 
he gives both the attornies notice of it's be- 
ing ready for delivery, that each may take 
away his part and pay for the ſame, 

If party (&) in whoſe favour the awatd is 

3ade takes his part, and the other neglects 
coming to receive his, it will be neceſſary 
for the arbitrator to tender or caule to be 
rendered, his award, to the party refuſing 
to accept the fame, that, upon affidavit 
thereof, (J) order of reference may be made 
a rule (m) of court. 

If order is not complied with, within the 
time directed by rule, an affidavit of ſervice 


— 


(i) The award is deciſive between the parties, unleſs 
it can be clearly proved to the court, that the ſame was 
mzde in direct oppoſition to evidence, or that the arbi- 
ttator adted corruptly or diſhoneſtly in any reſpect; and 
even then application for relief muſt be made before the 
order of reference is made a rule of court, elſe he will 
be too late. The award recites the order of reference, 
and then runs as awards uſually do, only obſerving the 
neceſſary alterations throughout, ariſing from the diffe- 
rence of being arbitrated by virtue of an order of court 
inſtead of bonds of arbitration: there muſt be two parts, 
each ſtamped with a five /://ing impreſſion. 

(4) After award made, party in whoſe favor ſame is 
given, takes award from Mr Lloyd, with Peftea in- 
dorſed, in order to complete his judgment. 

(!) The coſts at law are taxed by prothonotary on 
this order of Ni pris, and he is governed thereby in 
bis taxation. | 

(n) This rule is drawn up by the ſecondary, for 
which he is paid five ſhillings ; it muſt be ſerved on the 
diſobedient party's attorney. 


: (n) there- 
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(n) thereof, court will grant an (o) attach. 
ment; this rule muſt be drawn up with ſecon. 
dary, for which he is paid five ſhillings. 

If attachment is executed, court will not 
diſcharge party, till he has fully complied 
with award, and ſatisfied all coſts incurred 
by his contempt. 


Summonſes, 


Summonſes are to be taken out before a 
judge of the court; pay for every of them 
and renewal, whether it be term time or 
vacation, two (a) ſhillings. 

Summons, regularly (5) obtained, is a 

5 ſtay 


8 5 


— 


(») Which muſt be perſonal. Barnes 404. 

(% The rule for making the order an act of the 
court, muſt be taken to a clerk in court, in the crown 
office, who will thereupon make out the attachment, for 
which be charges 135. and 4 d. this is taken to the ſhe- 
riff of the county in which the party to be attached, 
reſides, who will make out a warrant for 25. 64. 

(a) Summons taken out by an attorney of the court, 
if defendant, is ſeldom charged any thing. 

(5) Judgment ſigned after ſummons for time to plead, 
ſupported by court, it appearing upon affidavit, that the 
ſame was not ſerved till after rule to plead was out, 
Barnes 241, 242, 252, 254, 273. it is an abuſe upon 
the judge to apply for his ſummons, after rule to plead 
expired, Barnes 252. for had he known the rule was 
out, he would not have granted the ſummons, the judge 
therefore was impoſed upon. Barzes 254. but th' ſuch 
judgment is ſtrialy regular, yet court ſet it aſide 


on payment of coſts, pleading general iſſue, and taking 


ſhortnotice of trial; Barnes 254. if they conſider it as 
quick practice. See an inſt.nce in Barns 265, 266. 


in the Court of Common Pleas. 609 


ſtay of proceedings, till (a) diſcharged, or 
other order made thereupon. Barnes 2 52. 

True copy of all ſummonſes muſt be (5) 
ſerved on proper parties; which ſhould be 
examined with the originals previous to their 
ſervice, becauſe it may be neceſſary to make 
affidavit thereof. 

Summons muſt be attended an hour be- 
fore it can regularly be renewed, and when 
it is, it is marked on the fide © ſecond ſum- 
mons,” and ſerved and attended as before; 


2 if not attended within the hour, it muſt be 
D renewed, marked “ third ſummons,” and 
n ſcrved; if not timely attended, upon affi- 
davit (c) thereof, judge's clerk will procure 
you 


(a) Becauſe judge is not ſuppoſed to know the ſtate 
. of the cauſe, in which the ſummons is granted, the ſame 
being iſſued of courſe, on application. 


: (45) The party's attorney mutt always be ſerved, in 
b cale he bath one, if not, it muſt be left at his laſt or 
moſt uſual place of abode, unleſs per/onal ſervice is 
? required, 
(c) The form of which may be thus ; 
Io the Common Pleas. 
p Jane Chapman, 
: againlt 
John Rayner, 


George Hazel, of Gray's Inn, in the county of Mid- 
dleſex, gentleman, clerk to Charles Benton, attorney 
for the laintiff in this caaſe, makech oath and faith, 
that he this deponent on the 13th, 14th, and 15th days 
of this inftant «ns, ſeveraily ſerved the ſummons bere- 
unio annexed, by ſeverally delivering true copies thereof 
to William Riley, attorney for the defendant in this 

Vor. I. | IJ cauſe, 
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you an (d) order for the matter contained in 
the ſummons; which muſt be ſerved in like 
manner as ſummonſes. 

If ſummons iſſues for any matter, which 
the ſuitors of the court are, by any rule or 
order thereof, bound to obey, or in which 
the judge cannot make an order ex parte, 
the non-attendance of the attorney, in caſes 
wherein it is his duty to attend to enable 
the judge to do the party juſtice, or non- 
compliance of the client, will ſubject them (on 
judge's order being made a rule of court, 
to obtain which is a motion of courſe) to an 
attachment of contempt. 

The matter for which ſummonſes are 
granted, are very various; ſome, and the 
mott uſual, are for the following purpoſes, 
diz. to pay (e debt and coſts ; to ſhew cauſe 

why 


cauſe, and at the ſame time ſhewing him the ſaid an- 


nexed original ſummons. Aad this deponent further 
ſaith, that on the Free ſeveral days and times therein 
mentioned he duly attended an hour thereon, but that 
the ſaid Milliam iliy, or his agent, or any other per- 
ſon on their or either of their behalfs, did not on either 
of the ſaid three ſeveral days aforeſaid attend thereon, 
to the knowledge or belief of this deponent. 
Sworn, Oe. | G. H 

{4) You pay judge's clerk two ſhillings for every 
Order. : 

(+) The debt muſt be aſcertained between the parties, 
before any order can be obtaimed, If party applying 
doth not pay the coſts, when taxed, or at the time given 
by the order, the other ſide may proceed, as if no ſuch 
order had been obtained Dcfendant on this ſummons 
may obtain five or ſix days to pay debt and coſts, but 

the 


J ˙— U . 


4 
1 
) 
« 
5 


in the Court of Cormon Pleas. 


why common Þail ſhould not be accepted, 
inſtead of ſpecial (/); when affidavit for latter 
is not ſufficient or well founded; for time 
to put in bail above; for leave to add to 
and perfect bail; for liberty to juſtify bail 

and for time to plead. 

If judge makes an order, for any of the 
above matters, which he generally does of 
courſe, if the party applies in time; it will 
be upon condition io obſerve the followin 
g) terms, vi. pleading (%) iſſuably, rejoin- 
ing (1) gratis, taking (t) ſhort notice of 
trial, or of inquiry, if neceſſary, within 
term. 

Where application is made, in a Yown 
cauſe, for time to put in, add to, or per- 
fect bail; or for time to plead, defendant's 
attorney will be obliged to enter into an 
order to plead an iſſuable plea : and if he 
aiterwards pleads a dilatory plea, or ſuch an 
one as prevents the law being argued, or the 
fact tried thereon ; judgment may be ſigned 


_ 


— 
— 


the judge will hold him to above mentioned terms, of 
pleading iſſuably, Sc. if early in the cauſe, to that 
plaintiff may not be delayed of trial, in caſe defendant 
does not comply with the order. 

J) The grounds of this application muſt be ſup- 
ported by aflidavit. 

(e) Party will not be bound to all the terms, K. 
pleading ifluably, Sc. on firlt ſummons, unleſs tate of 
cauſe requires them, 

%) See P. 182, note (2). 

(i) See Id. note (6) 

(+) See Id. note (c) 
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The Attorney's Prafice 


as if no plea had been pleaded, and give 
notice of executing writ of inquiry. 


Summons for (/) time to plead was ſerved 


upon plaintiff's attorney, who attended an 
hour; but defendant's attorney never came; 
whereupon plaintiff's attorney ſigned jude- 
ment, which was ſet aſide by court as irre- 
gular, becauſe he had not previouſly diſcharg- 
ed defendant's ſummons. Barnes 240. 

In another caſe, plaintiff's attorney ſign- 
ed judgment, though he did not attend or 
diſcharge defendant's ſummons, or give him 


an opportunity to renew cauſe, defendant's 


attorney having offered to plead iſſuably, and 
take notice of trial, time enough for plain- 
tiff to have tried his cauſe at laſt aſſizes; 
this judgment the court declared to be ir- 
regular, the ſummons not being diſcharged, 
and accordingly ſet it aſide. Barnes 235. 
Priſoner may apply by ſummons (m) for 
an order for a ſuperſedeas, on not being de- 
clared againſt in two (z) terms after return 
of writ, 
Bankrupt muſt (o) ſummon plaintiff be- 
fore a judge, to ſhew cauſe why he ſhould 


— — 


(/) Judge's ſummons, or order for time to plead ſhall 
be no bar to motion to change venue, Barnes 489. 

() On neglect to attend the judge, he will make 
an order to diſcharge priſoner on % ſummons, for 
that is peremptory, this being a caſe of liberty. 

() Tae term wherein the writ is made returnable, is 
always conſidered as one of the terms. 

(% The order of diſcharge or uperſedtas will be 
granted on the fri ſummons, 


not 


in the Court of Common Pleas. 


not be diſcharged out of cuſtody, having 
ſurrendered himlelf in diſcharge of his bail, 
and obtaine his certificate; which he pro- 
ducing duly allowed, by the lord chan- 
cellor, judge Will make an order directed to 
the p) warden or keeper of the priſon in 
which bankrupt is confined, to diſcharge 
him without fee or reward, he being de- 
tained at no other perſon's ſuit, ſince the 
bankruptcy. See Barnes 104. 

Defendant may be diſcharged when in 
cuſtody, after his bail is perfected, by (2) 
ſummons alſo before a judge. 

An infant may have a ſummons granted 
him, for plaintiff ro ſhew cauſe why defen- 
dant ſhould not name a guardian to defend 
his ſuit. 


Summons for an attorney to deliver in to 
his client, a bill of his fees and diſburſe- 
ments. 


HIS ſummons ſhould have the 
title of the cauſes, in which he makes 

his demand, on the margin thereof. 
If the attorney neglects to attend, zhree 
ſummonſes having been iſſued and ſerved 


—— — — 


— — —_ 


(p) If priſoner is not in cuſtody of warden, he muſt 
be diſcharged by writ of ſuperſedeas, for an order in 
this caſe will only obtain the /uper/edeas, not authorize 
a diſcharge. 

) But three ſummonſes, and affidavit of their being 
regularly ſerved, are neceſſary in this caſe, 


„ for 
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for that purpoſe, the judge will order him | 
ex parte to deliver his bill of fees and diſ— 


burſements in a reaſonable time, and if he 
makes further default on his being ſerved 
with a rule of court, (which is made of 
courſe upon motion and atfids vit of the ſer. 
vice and neglect of atter ding the three ſum- 
monles,) an attachment of contempt will 
iſſue, upon which no bail is accepted, and 
the attorney can clear his contempt by no 
method bur obeying the order of the judge, 
the rule of court, and paying the colts of 
the attachment. 

If the attorney delivers his bill, in obe- 
dience to the judge's order, party mult take 
out a ſummons to ſhew cauſe, why the bill 
of fees and diſburſements delivered by him 
in the above named cauſes, ſhould not be 
reſerred to the prothonotary to be taxed 
in caſe the attorney neglects to attend, be- 
ing regularly ſerved with three ſummonſes, 
on affidavit thereof, and of attending there- 
on, and the client undertaking, in writing 
under his hand, to pay the attorney the 
whole ſum, that ſhall appear to be due to 
him on the taxation, the judge, on his ap- 


plication, will order the bill ex parte to be 


referred to the prothonotary to be taxed 
whereon he marls an appointment for that 
purpoſe, at the bottom thereof; which or- 
Ger, with the appointment of taxation, muſt 
be ſcrved on the attorney, whoſe bill is re- 
ferred; in caſe the attorney does not attend, 
being duly ſerved with three appointments, 
the prothonotary, on affidavit thereof, 17 

0 


— © 


I OY —— F 1 " Im—_— 


in the Court of Common Pleas. 


of the regular attendances thereon, will tax 
the bill reterred ex parte. 

Pending the ſummons, order, and taxa- 
tion, nor after (if the ſum, at which the 
bill is taxed, is tendered the attorney) he can- 
not bring an action. See ante 49. /tat. 2 
Geo. II. chap. 23. ſect. 23. ante 46, 47, 
48. 

On defendant's delivering a dilatory plea, 
if plaintiff makes up and delivers paper 
book ; this amounts to a waiver of the a- 
greement between the parties on judge's or- 
der, whereby plaintiff looſes his remedy 
thereon, and mult then proceed on paper 
book, as if no ſuch order had ever been 
made. 

Defendant may obtain further time, if 
not under all the above terms, provided 
ſuch order does not prevent caule being 
tried fame term in which writ was made re- 
turnable; in caſe he could have gone to 
trial, had no time been granted, 

Where cauſe of action, in country cauſes, 
is local, and cannot be tried but at the aſ- 
ſizes, judge will be governed in his orders, 
in all the above cales, according to cue time 
of holding the aſſizes, fo as not ., prevent 
cauſe from being tried at the then next 
aſſizes, if plaintiff chulcs it. 

In caſe either party reſides in the country, 
and cauſe of action 1s tranfitorv, lame doc- 
trine is held as in a town caule, allowing 
for difference of notices to bring tame to 
iſſue. 


Rr 4 Miſtakes 
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amended (a) by iummons, 


The Attorney's Practice 


Miſtakes in declaration or iſſue, may be 


Proceedings on hail- bond, are ſtayed by 
order obtained on ſummons; provided ti ial 
be not loft thereby, for in that caſe not even 
the court itſelf, on motion, will make a rule 
for that purpole : and in caſe judge makes an 
order, he will oblige dejendant to perfect 
his bail previous thereto; and elo to pay 
(4 coits, receive a declaration, plead iſſua- 
bly, rake ſhort notice ot trial (c), ſo that 
the iſſuc may be tried ſame term. 


Mutual Debts, and Set offs. 


Where there are mutual debts between 
plaint; and defendant, or if either party 
ſue, or be ſucd, as executor, or adminil- 
trator, where there are mutual debts be- 
tween teſtator or inteſtate, and either party; 
one debt may be ſct off againſt the other; 


* — 


(a) All proceedings, while on paper, are amendable 
by ſummons, by the eſlabliſhed practice of this court; 
except declaration in gecment, Which court confiders as 
fut proces in that action. 

(5) If the colis, when taxcd, be not paid, the action 
on the bail- bond may be proſecuted, as if no order had 
been made. 

(-) If trial bath been loſt, bail muſt conſent that 
Jucymert mey be entered againit them on the bail- bond 
lor Plain. it's 1-cyrity. 

and 


in the Court of Common Pleas. 


and ſuch matter may be given in (a) evi- 
dence, upon the general (% "Uive, or pleaded 
in bar, as the cafe ſhall require, ſo as at the 
time of pleading the general iſſue, (c) no- 
tice be given of the p rticular jum or debt, 
intended ty» be whiilted vpou, and upon 
what account it Sc me duc. Stat. 2 Geo, 


2, Chap. 22. lect. (4) 3 


— - 


{a) Before this clauſe of the at, mutu-] debts were 
to de picaded ſpecially in bar. Rayn. Kead, on tat. 
2 Geo, 2 chap. 22. ſe 13. p31. 

(4) General ſſue in this clauſe, means any general 
iſſue. Barnes 290 Ful. N: Pri. 157, 178. 

(c) Reaſon of diiefting notice to be given of the 
particular ſums intended to be ſet off, on pleading ge- 
nerzl iſſue, is, that plaintiff my ther by know nature 
of detendant's demands, and be prepared to controvert 
them, as well as prove his own, % Read, 31, 
This notice cannot be amended, but defendant may 
withdraw his plea, and plead ae n-wo, with new notice 
of jet- off. Barnes 308, 309, Trial not to be put off, 
for ablerce of witneſs, who only proves this notice, 
Barnes 437. Plea tho' with notice of ſet-off muſt be 
delivered in town, Rich. Pract Reg. 125, 281, 

(4) It had, it ſeems, been a practice in the courts of 
Weſtminſter Hall, (foi:nded on principles cf common 
law) to diſallow ſtoppage or retaining as payment, and 
for perſons mutually iodevted to bring action againſt 
each other; whether their reſpective debts were of a 
leſs or equa amount, or of the ſane nature; the num- 
berleis vexations and real hardſhips this practice was 
daily productive of, induced the great and good Lord 
Chancellor Talbot to promote this law, (which is 
founded on the ſtricteſt ideas of equity and jolkice) to re- 
medy the enormous ev:] im queſtion, Rayner's reading 
on this clauſe, p. 24. which is perpetuated by ſtat. 8 Geo. 
2, Chap. 24. ſect. 4. becauſe (ſays the legiſlature, in 
the preamble thereto) the PR was highly juſt and 


rea ſonable at all times, 
Not- 
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| Notwithſtanding however the ſalubrity of 
this clauſe many (e) doubts were entertaine( 
in courts of juſtice, concerning the legal 
conſtruction thereof; the principal opinions 


have been collected by a gentleman (/) of 


ſome authority in the proteſſion, to whom 
we refer (g) the learned reader. 

Theſe doubts occaſioning (þ) contrariety 
of opinions, the legiſlature (i) thought pro- 
per to interfere, by enacting that “ where 
there are mutual debts between plaintiff and 
defendant, and defendant's demand (and for 
which the action 1s brought) exceeds plain- 
tiff's, the ſame ſhall be given in evidence,” 
and for that purpole the defendant uſually 
pleads the general iſſue, and delivers a no- 
tice of ſet-off; which plea and notice are 
to be engroſſed on a treble penny ſtampt 
ſheet of paper, and left with the plaintift's 
attorney; the perſon who leaves them muſt 
engroſs another copy of the plea and notice 
on a like ſtampt ſheet of paper, in order to 
read the ſame on the trial of the cauſe. 

In caſe detendant's demand does not 
countervail plaintiff's, defendant muſt move 
court wherein action is depending, for leave 
to pay ſo much money therein, as, with his 


— —— 


(c) See Barnes 290, 354. Rich. Prack. Reg. 267. 


C) 704n Rayner, author of the readings above re- 
ferred to. | 

g) Rayn. Read. 24, 25, Cc. 

(+) Id. 28. 

(i) By ſtat. 8 Geo, 2, chap. 24. ſect. 5, 


own 


11 the Court of Common Pleas. 


own demand, will be ſufficient to ſatisfy 


plaintiff's. 

Rule obtained on this motion muſt be 
drawn up and ſerved, by annexing copy 
thereof to general iſſue and notice; ano- 
ther copy of plea and notice is to be engroſſ- 
ed as before obſerved, for the purpoſe of 
reading ſame on the trial of the cauſe, if ne- 
ceſſary. | 


General iſſue with notice of ſet-off. 


In the common pleas. 


Eaſter term, in the 18th year of the 
reign of king George the third. 


Jane Chapman, ſpinſter 
againſt 
Jobn Rayner. 


ND the ſaid John, by Charles Singleton 
A Darrington his attorney, comes and 
defends the wrong and injury, when, &c. and 
ſaith that he did not-undertake and promile 
in manner and form as the ſaid Zane above 
complains againſt him ; and of this he puts 
himſelf upon the country. 

Take (a) notice that the above named 


— — 
— 2 — 


(a) In the notice of ſet- off, the uſual way is for de- 
fendant to traverſe the counts in plaintit's declaration, 


according to the nature of the caſe, 


defen- 
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defendant intends to give in evidence, and 
inſiſt upon the trial of this cauſe, that the 
above named plaintiff, at the time of ſuing 
forth the original writ againſt the ſaid de- 
fendant in this cauſe, was and ſtill is in- 
debted to the ſaid defendant in 407. of law- 
ful money of Great Britain, for divers goods, 
wares and merchandizes of the ſaid defen- 
dant by the ſaid defendant, to the ſaid plain- 
tiff, at her ſpecial inftance and requeſt, fold 
and delivered; and allo in 40/7. of like law. 
ful money, for ſo much money by the ſaid 
defend:nt, to and for the ule of the ſaid 
plaintiff, at her like ſpecial inſtance and 
requeſt, paid, laid our, and expended, 
And alſo in other 40/1. of like lawful money, 
for ſo much money, by the ſaid plainrtiif, to 
the uſe of the ſaid defendant, had and re- 
ceived; and that the ſaid ſeveral ſfumy of 
money, or ſo much thereof as may be ne- 
ceſſaty, will be ict off in ſatisfaction of and 
againſt the money ſuppoled to be due to the 
ſaid plaintiff, for the matters contained in 
the declaration in this cauſe, according to 
the form of the ſtatute in ſuch caſe lately 
made and provided. Dated the 21ſt day of 
February, 1778. . 
Your's, &c. 


C. S. Darrington, attorney 
for defendant. 


To William Stock, attorney 
for the plaintiff, 
Tndor ſewent 


in the Court of Common Pleas. 


* 


Tndorſement. 


Eaſter Term, 18 Geo. 3. 


Cbapman ſpinſter 
and Plea and notice of ſet-off. 


Rayner. 


Udgment of B. R. ordered to be ſet off 
J againſt judgment of C. B. and balance 
due — plaintiff, to be paid by defendant in 
C. B. 3 Wilſ. Rep. 396. 


In caſe of a ſet-off, where an indorſed 


note is ſet-· off by defendant againſt plain- 
tiff's demand, it muſt be proved that in- 
dorſer's name was written before plea Plead- 
ed. Barnes 453. 


Motions. 


LL motions (a) muſt be made in open 
court, (except ſuch as are made in 

the treaſury,) for which purpoſe the ſerjeant 
who moves, muſt be furniſhed with an affi- 
davit, ſtating the fact, on which he grounds 
his motion; it it is a matter of courſe, it is 


* 9 —— a WW 


(2) On theſe motions, rules, whether Ny or abſo- 
lure, muſt be drawn up with ſecondary, and paid for, 
according to length, 


granted, 
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granted, in the firſt inſtance, without read- 
ding the affidavit ; if it is to be diſcuſſed be- 
fore and by the court, notice mult be given 
in writing of the intended motion, and the 
purport of it, to the adverſe party's attor- 
ney, and affidavit of the ſervice, as well of 
the merits muſt be produced to the court, 
which being read, a rule to ſhew cauſe is 
generally granted; this mult be (5) ſerved 
on adverſe party's attorney, and an affidavit 
thereof prepared againſt the time appointed 
by the court tor the oppolite fide to ſhew 
cauſe; whereupon he takes copies of all the 
affidavits, otherwiſe he will not be permit— 
ted to ſhew cauſc, which, for that purpole, 
are filed in the prothonotary's office. 
The facts whereon theſe applications are 
made, vary extremely, but the molt uſual 
follow. 


For error in proceſs, cr the notice 


Jubſcribed thereto. 


Previous to this motion, notice in writ- 
ing muſt be given to the oppoſite party's 
attorney; a copy whereof, and of the writ 


— —— 


(5) To make perfect ſervice of rule, original muſt 
be ſworn to have been ſhewn to party, ar time of ſervice. 
Barnes ſays at time of ſerving copy, fee Barnes 403. this 
expreſſion ſeems abiurd, for the original is ſerved by de- 
livering or leaving copy. N. B. This doctrine does not 
hold in ſervice of proceſs. Barnes 302. where ſame 


abſurdity is repeated, but he hath adopted our mode of 


expteſnon in p. 422. 


(a) ſerved, 


in the Court of Common Pleas. 


() ſerved, an affidavit ſtating the error in 
the writ, and that he was ſerved with no (5) 
other, together with the affidavit of ſervice, 
muſt alſo de annexed, in order to be read 
in court, when the (c) motion 1s made; 
whereupon court grants a rule, /, which 
muſt be ſerved; on affidavit whereof court 
makes ſame abſolute, and directs coſts of 
application, at diſcretion; if caule be ſhewn, 
procels mult be produced. 


Error (d) on writ of inquiry, or 
execution thereof. 


This (e) motion requires notice, affidavit 
thereof, and of facts; upon reading which, 
rule niſi will be granted, it muſt be ſerved; 
on affidavit whereof, court will make ſame 
abſolute, and order coſts, at their diſcre- 


(a) Whenever defendant will take advantage of a 
miſtake in the proceſs of the court, he mult produce the 
copy ſerved. Barnes 298. 

(b) Barnes 298. 

(c) This motion muſt be made, before interlocutory 
judgment ſigned, Barnes 256, 296. ante 92. or court 
will not interfere, ſo as to prevent ſuit being carried on 
to judgment. 

(4) It defendant takes any ſtep in cauſe after error com- 
mitted by plaintiff, in bis proceedings, ſuch ſtep cures 
the irregularity, and court will not afterwards redreſs 
defendant ; and ſo wice wer/a. 

(5) It muſt be moved, before rule on inquiry is out, 
elle court will not releaſe, 

3 tion; 
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tion; if cauſe be ſhewn, inquiry muſt be 
produced. 


To ſet aſide aſſignment fre) of bail bond. 


If plaintiff hath been irregular in takin 
the aſſignment, the court (4) will ſet it aſide, 
on defendant's putting in and perfecting 
his bail; and will ſubject plaintiff to the 
colts of the application. 


For payment of moncy into court, and for 
conciliums. 


No notice or affidavit of facts is required 
on either of theſe motions. See more as to 
payment of money, ante 155 to 160. both 
incluſive, 


For changing the Venue. 


No notice requiſite, only affidavit, this 


motion cannot be made laſt day of term, 


becaule (e) there is not a day left in term, 
for plaintiff to ſhew cauſe, and though de- 
fendant could not procure affidavit for that 
pur poſe (J) ſooner. See more on this ſub- 
ject, ante 161 to 165, 


* 


(7) For more on this ſubject. See ante 118. 

(4) Bat the application by /urmmons is a much eaſier 
expence. | 

(e) Bars 480. ante163. 

(/) Barnes 480. 


For 


a 


e 
l 
t 


de 


— © 


„ — a. „ — * 


in the Court of Common Pleas, 


For ſpecial Fury. 


Neither notice nor affidavit required, See 
ante 215, 216, 


To put off trial for want of a material 
witneſs. 


This motion requires notice and an af- 
fidavit of ſervice; and alſo of the (g) ab- 
ſence of a witneſs, and that he is (+) ma- 
terial, where he is, and when he is expect- 
ed to be ſubpœnable; and the motion muſt 
be made (i) two days, before the day of 
trial, or the court will (4) refule it. 

This affidavit muſt be made by defendant 
(!) himſelf, and by no (in) other perſon ; 

belief 


a 8 * 


(g) Barnes 437, 440, 452 
(%%) Ante 215, If the witneſs ſworn to be abſent, is 


to prove notice of ſet-off only, court conſidering that 
matter as a collateral defence, refuſed to put off the tri- 
al, obſerving that no trial had been ever put off on that 
account. Barnes 437. 

(i) It appearing, the witneſs being material was a 
matter that did not come to defendant's knowledge time 
enough to move two days before laſt day appointed for 
trial, the ſame was put off. Barnes 452. 

Y Barnes 438, 442, 444 

(1) Barnes 437. 2 

(n) This was overruled, court obſerving, that there 
might be many caſes, in which a 2hird perſon could 
ſwear another to be a material witneſs, and defendant 

Vor. I. 8 1 himſelf 
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belief (n) only will not do. For more on 
this ſubject ſee ante 215. 


_ new (o) trials or in (p) arreſt of 
judgment. 


If party, againſt whom verdict is obtain- 
ed on $1 or r judgment on inquiry, would 
have new trial or inquiſition, or would ar- 
reſt judgment on either; it muſt be done, if 
on verdict, before or on appearance day 
() of return of Hab. Corp. Jur. and on in- 
quiry before time given to move in arreſt of 
judgment is (v) expired. 

Motion to ſet aſide verdict muſt be made 
before judgment pronounced. Ante 219. 


—_ . c 


himſelf could not; and inſtanced a factor ſelling goods 
tor his principal, and employing a porter to deliver 
them; in this caſe factor would know porter to be a 
material witneſs, but principal did not. 

(2) Barnes 437, 448. : 

(%) See ante 219. Where any matter of title is in 
diſpute, and defendant obtains a verdict, court will not 
grant plaintiff a new trial, unleſs revenue is concerned, 
Barnes 440. nor in cale verdict be for defendant on a 
penal ſtatute. Barnes 464 nor in ejectment, if ver- 
dict for defendant, otherwiſe if for plaintiff, 

() See ante 219, Court will not arreſt judgment on 
matter party might have availed himſelf of, before iſſue 
joined, M. S. Caf. 

4) Barnes 445. 

(r) Unleſs the foundation of the motion, be ſome 
matter diſcovered afterwards, Barnes 442. ante 219. 


4 If 


in the Court of Common Pleas. 
If new trial or inquiſition be denied, par- 
ty may afterwards move, on proper affidavit 
of facts, to arreſt judgment; but after mo- 


tion in arreſt of judgment made and refuſed, 
new trial or inquiſition cannot be obtained. 


In order to obtain arreſt of judgment, on - 


poſtea or inquiry, the firſt motion is for (5) 
rule to bring them into court; affidavit mult 
be made of Tervice of rule, and both annex- 
ed to affidavit of facts, on which the motion 
in arreſt of judgment is grounded. 

The court will ſet aſide proceedings for 
any irregularity on either ſide, in the courſe 
of a ſuit, ſo as the party complained againſt 
be not put to a greater expence, than he 
would have been ſubject to, had the motion 
been made before. 

It plaintiff enter appearance for defen- 
dant, before his time to enter ſame, is ex- 
pired ; this irregulariry mult be complained 
of, before judgment, arte 107. 

Detendant cannot move to ſet interlocu- 
tory judgment aſide, unleſs motion be made 
two days before day appointed for (7) exe- 
cution of writ of inquiry of damages. Barnes 
£55, 372. 

If papers are required to be delivered up, 
which attorney retuſes, court on motion will 
rule him ſo to do, or iſſue attachment. 


(1) Which wuſt be drawn up with ſecondary, paid 
for 5s. and ſe ved. 


(:) So mult an application for any irregularity i in de- 
livery or notice of declaration, ante 134. 
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BILL of COSTS on Motion to ſet aſide 


JUDGMENT. 


Michaelmas Term, 1778. 


Office copy of defen- 
dant's attorney's affi- 
davit, at 8 d. per fo- 
lio, beſides duty 

Cloſe copy ſent, at 4 d. 
per folio 

Affidavit of plaintiff, at 
8 d. per folio, beſides 
duty and oath 

Affidavit of plaintiff's 
attorney, fo. 18, at 
ſame rate 

Another fo. 5 

Brief of affidavits, fo. 
48, at 2 d. per folio 


Office copy of rule ni - 


Fair copy of brief for 
council, four, ſheets 
Fee to ſerjeant therewith 
Attending him and court 
when rule diſcharged 
with coſts 

Rule | 

Copy and ſervice 

Drawing bill of extra 
colts | 


— —— — 


Out of Pocket 
1 + ' 


J. 


O 
O 


O 
o © 


O 
O 0 


1 


Agent 
5. 


no wo © 


„ 


OOO 
N 
© O o 


610 1 o 
Attending 


CCS. oor Mn. 


CY 


in the Court of Common Pleas. 


Attending taxing ſame 

Term fee and letters 

Fi. fa. 

Warrant thereon, and 
meſſenger 

Officer for levy 

Poundage on 80 l. at 
rate of 15. per pound 


Out of Pocket 
3 
e 0 0 
a0 
o 3 0 
9 4 
1 


Agent 


6 
6 


21 


39 


» \ 
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Action for Crim. Con. 


N chſts of this kind, which differ from 
actions brought upon contracts, no bail 


1s required, unleſs by the ſpecial (a). order 


of a judge, Which defendant hath a right to 
apply to court to (b) diſcharge, if not well 
founded. Rich. Pradt. Reg. 63. 

This action not being conſidered, as a 
mere action of aſſault and battery, within 
the meaning of ſtat. 22 and 23 Car II. chap, 
9. elt. 136. but an action founded on ſpe- 
cial damage; be the damages given by the 
jury ever fo ſmall, plaintiff ſhall have full 


coſts, without certificate of judge, under 


ſaid act of parliament. 3 Wilſ. Rep. 319. 


— 
ld. 


—— 


- 


(a) Catmur was held to bail upon lord chief juſtice's 
order, upon affidavits of Crim. Con, with Hadderweck's 
wife, and had four days time to put in ſame. Barnes 
61. 

(5) Catmur applied to court, and upon reading affi- 
davits of himſelf and Haddernveck's wife, that Hadader- 
awveck having been long beyond ſeas, and ſhe having had 
advice of his death, received Catmur's addreſſes, and 
married him as her ſecond huſband ; ; the chief juſtice, 
(to whom Catmur had before applied at his chambers, 
and before whom the above sffidavits were read, and 
who ordered him to apply to court,) was of opinion, 
that the order for bail ought to be diſcharged, nothing 
criminal appearing in Caimur, Forteſcue and Reeve, ), 
thought, that entring into foundation of order, was ex- 
amining merits of cauſe, and therefore improper before 
trial, Denton j. was abſeni. Barnes 61, 


- 


Trial 


r TW" 6 _ 


© = 


. % % Hwa wwe  XYX4 — 


in the Court of Common Pleas. 
Trial at bar granted, the damages laid in 


the declaration, as, (c) conſiderable, and 


a great (d) number of witneſſes to be exa- 
mined ; plaintiff having liberty to examine 
a witneſs in an ill ſtare of healch, before a 
judge in the mean time, and defendant con- 
ſenting to waive his privilege of (e) parlia- 
ment. Barnes 438. Rich. Reg. 411, Co. 
Caf. 103. 

Plaintiff muſt prove his (F) marriage on 
the trial; which may be done, either by 
copy of regiſter, or by teſtimony of one who 


was preſent at ceremony; and it is ſufficient 


to prove the marriage, according to form of 
any religion, as of Anabaptiſts, Quakers, 
Jews, &c. Bul. Ni. Pri. 28. 


(e) Vix. 50, ooo J. Rich. Reg. 41m. Barnes 438, 

(4) Upwards of 20. Barnes 438, 

(e) Quere, the authority of a court of juſtice to enjoin a 
member of parliament to waive his privilege, he not being 
at liberty to do it, according to the better op:nion, with- 


out leave of the houſe, firſt obtained by order therein, 


on motion; for it is not a perſonal common right, but 


0 public ſpecial privilege, founded in political conve- 


nience, and therefore daes not ſeem to fail within even 
the rule of Quilibet poteſt renunciare jure PRO 38 
introdudto," mentioned by the Engliſh “ Servint Sul- 
pitius.” See 2 Inf. 183. 

Pratt, ch. j. delivered it as the opinion of this 
court, that ** defendant's having ſeriouſly and ſolemnly 
declared, he knew the woman he had ſeduced was plain- 
tiff 's wife, would be evidence proper to be left to the 
jury, without proving the marriage, Will, Rep. B. hon 


3994 
814 Wife's 


-” * 
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Wife's confeſſion wifl be no evidence 


againſt (g) defendant ; fo letters (5) written 
to her by defendant, may be read as evi- 
dence againſt him. 

Proper plea under ſtatute of limitations, 
[viz. 21 Jac. I. chap. 16.] is not guilty 


within fix years. Introduct. (i) to Law re- 
lative to Trials at Ni. Pr. 28. 


Directions for inrolling Deeds. 


S ARRY the deed to a judge, either 


at his chambers or houſe, or, if in 
term time, it may be done in Weſtminſter 
Hall; in caſe of a bargain and ſale, one of 
the parties mult attend and acknowledge it; 
but if the deed only requires the judge's fiat, 
then the party need not attend, for the judge 
grants a Fat (a) of courſe, which, as well 


(g) But a diſcourſe between her and him, may be 
proved. Trial at Ni, Pr. 28. 


(%) But her letters to him will be no evidence for 
him. Id. ib. 
(%) This introduction is ſaid to be originally wrote by 
lord chancellor Bathur/?, and reviſed by Mr. J. Buller. 
a) The fat is wrote on the margin of the deed, 
generally by the judge's clerk ; the form whereof may 
be as follows: ** Let this deed be inrolled in his ma- 
jeſty's court of Common Pleas, at Weſtminſter, [If a 
Roman Catholic deed, add the words ** purſuant to the 
at of pariiament”” immediately after the word e- 
minfer.] Dated this zoth day of March 1778, 
before George Nares, 
(udge's name) 
as 


4+ 4 


in the Court of Common Pleas. 


as the (b) acknowledgement, are the of- 
ficer's warrant for inrolling the deed. 


Clerk of (c) warrants of attorney, ſup- 
plies you with rolls gratis, for ingroſſing (4) 
the deeds on, 


If attorney ingroſſes the deed ; after exa- 


mining the ſarne, he takes it to warrant of 
attorney's office, and the (e) clerk will imme- 
diately indorſe, docquet, and inroll it, be- 
ing obliged ſo to do. 


All deeds inrolled are docqueted or en- 
tered in alphaberical order in warrant of at- 
torney's office, for the convenience of thoſe 
who may have occaſion to ſearch, or take 
copies or extracts thereof, 


— — — 


— 


() The acknowledgement is wrote on the margin 
of the deed, generally by the judge's clerk ; the form 
whereof may be as follows : 


% The execution of this deed was acknowledged (in 
court) by James Cox, (the perſon acknowledging ſame) 
party thereto, this zoch day of April 1778, before 

| GeorGe Nares,” 


p (e) His office is kept at Ne. 6, Cliford's Ian, Fleet 
treet, 

(4) Clerk of warrant, if defired, is obliged to in- 
groſs the deed upon the rolls. 

(e) It not being neceſſary in this court, as in King's 
Bench, for attorney to indorſe deed, or carry in 
docquet. 


Fees 


633 


/ 


- 
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2 11 


Fees for inrolling. 


Acknowledging in court 0 1 0010 
Before a judge at chambers | 
Fiat | | 
Inrolling per ſheet (92 words) 
Docqueting — — 


A Rule 


> OO AP 


the plac 


in the Court of Common Pleas. 


LY F we 


— nd 


—  — 


— F * — 


A Rule or Meaſure of Coſis comprehending 
ſuch Items of Diſburſements and Fees, 
as have not occurred, or been before 
ſubmitted to the Reader, in the former 

Part of this volume. N 


— 
3 


| 


Gt 
0 - 


WrirTs. J. d. 
NON omittas capias - —— o 10 2 
Attachment of contempt o 8 3 
Attachment proper „ 
Teftatum attachment —— o 10 6 
Subpoetta ducens tecum - o 8 0 
rawing and ingroſſing Scire facias 8 
per ſheet each — 3 5 
beſides fee — o 68 
Special original, per ſheet — o 08 
Fee E N O 6 8 
Writ of poſſeſſion fee 35. 4d. | 
Making the writ 1s. 8d. — + fo 5 9 
Teft. Fi. Fa. and Ca. Sa. each '© 10 6 


"© _ Sznvice, Oe. 


Serving notice of declaration, or 
executing « . of inquiry (if under 
20 miles 34, per mile to and. from + 

4 . e. 0d. per mile in the 

whole. | 

The like allowance in caſe of con- 
duct monex. 
en If 


633 


636 


2 

Drawing, per ſheet — 0 
Copying — — 0 
Entring — — oO 
Term fee — O 
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O 10 6 At 


If above 20 miles, for a neigh-] _ 
bouring attorney 
To allow 1s. 44. for every de- 

fendant the plaintiff appears for, over If 

and above the 5s. 4d. allowed for 

the firſt defendant. 

Entring appearance between 1 5 
ney and client 5 4 

Copies of affidavits in order We C 


ſhew cauſe, per ſheet — 


Acrioxs on judgments or ſtatutes. 


Issu Es, e 
Drawing forejudger 25. ingroſſing _ 
the whole, per ſheet — 
Drawing and ingroſſing affidavit, I | 
| per ſheet 
Drawing judgment 2 5. ingroſſing 
the whole, per ſheet —— . 


Preparing for TR IA. b 
Town witneſſes (if the charge ex- | 
ceeds 40s. allowed in common fo 2 6 | 
coſts) per diem — 
Country witneſſes, per diem — 0 5 © 
Attend- 


A 


in the Court of Common Pleas. 


J. 
Attending the trial every day 6s. 
8d. and on the day of trial, 5 4. 
tween attorney and client 
If between party and party, in the 
whole 0 
BAII-BO NDS. 
Common coſts in the ſheriff's name 2 
On an aſſignment, if 12 ſheets 
judgment by Nil dicit . 
For every three ſheets more — o 
If the plaintiff enter appearance for 
defendant, more — 
On Comper ad diem, the old way 3 
On the new way 5 


For every 3 ſheets above 12 in a 5 
declaration — | 


Nox Pros. 
For not declaring where appearance x 
With bail, more — 
For not reply ing 
If bail, more 
For not joining in demurrer to 15 


claration 
Bail, more — 0 
And for every other pleading 
6 I 
more, if ſhort — 
For not entering iſſue 2 


Bail more - - O 
For every count more than the firſt o 


O 
——— 2 
O 


3 


13 4 


13 4 
10 0 


13 4 
10 0 


6 8 


100 


O 


3 4 
10 0 


3 © 


Cod x' 


637 
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Coon? Damen? 


 OBsxrxrvarions. 


| LE 5. 
1. Narr' the ſame — 5 00 
Of different terms — 5 10 0 
Every Narr' more — O 10 © 
With bail more — O 10 0 
| By DEFAULT. | 
Inquiry 1 Narr? — 9-20 16:5 
Every Narr' more  —— o 10 0 
If plaintiff enters appearance 1 00 
If in treſpaſs and impriſonment, J _ 6 
aſſault, &c. T N 
If plaintiff enter appearances 8 16 8 
TI 411 
Common coſts 1 count — 14 100 
For every count more — O 10 © 
For treſpaſs, aſſault, or impriſon- 6 
ment, 5 ſheets or under 4168 
Fvery three ſheets more — o 10 0 
In ejectment, on demiſe —— 15 16 8 
Every demiſc more — 0 10 0 
Common coſts for not confeſſ-) 
ing leaſe, entry and ouſter 0 16 16 8 
the rule 
Attending taxing coſts, though 
many cauſes in a bill, only con- O 34 
ſidered as one cauſe, ſo only 


1. Nothing for attending a ſheriff or mar- 


ſhal in any caſe. 


2, Decla- 


88 


2 0 


n . _ - a 


in the Court of Common Pleas. 


2. Declaration where Habeas corpus is 
brought to follow the office the Habeas 
corpus is ſigned in. 


3. Counts in a declaration, at the ſuit of 
attorney, unleſs it appears on the face of 


the declaration, that he ſues for fees, are to 


be paid for; and no privilege where he is 
defendant, either as to appearance or 
pleading. . 

4. No declaration to be allowed if the 
plaintiff be ſummoned the day before the 
return; but if ſerved upon the return- day, 
then declaration and entry to be allowed if 
declaration produced. 

5. No maps to be allowed on trials inter 
parties. 

6. No wrong or under- charge to be ſup- 
plied in any manner, except in fee for paſſ- 
ing record when only charged 3s. 4d. in- 
ſtead of 6s. 84, 

7. Nothing extraordinary to be allowed 
for arreſting defendant, or ſerving him with 
proceſs than the uſual fee of 105. 6d. and 
55. for extraordinary expence and trouble, 
even between attorney and client, unleſs by 
the latter's expreſs orders, 


Plaintiff's 


639 
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Plaintiff's BILL of Dis zus EMUENTS and 
Fezs, on Defendant's being arreſted. 


Eaſter Term, 1778. 


Out of HIT Agent | Attorney 
„ ö 
Inſtructions, c. 00,00. 2. 21 - 44 
Affidavit of debt 0.2.70 41 1% 5:9 
Teſt. Cap. out of Mid. 
into London 6 9 80 14 101 0 
Warrant and meſſenger o o 60 1 oo 1 6 
Paid officer o 10 60 10 60 10 6 


Trinity Term following. 


Searching whether bail | | 
filed 7:0 0016-7 :$10--$5:46 
Entring exception there- 
to, and notice there- 
of, copy and ſervice o o oo 1 go 2 6 
Motion in Treaſury for | 
ſheriff to return ca- 


pias 0. % 1 9% 32 4 
Rule | o 4 60 4 6 4 6 
Copy and ſervice o o oo 1 olo 2 „ 


Attending court when | 
bother bail added and 
juſtified e 0 00 + $103 4 
Declaration 13. per fol. 


Entring 


r 


d, 


<2 +> 


in the Crurt of C nen Pleas. 


Entring on roll and paid 
prothonotary 

Copy on ſtamp deliver- 
ed folio 10, warrant 
and duty 


Out of Pocket 
J. 5. d. £ 


o 6 ojo 


O 


© 


Jo 


4. & 


j 


641 


5. 


| Agest | Attorney 


d. 


8 olo 10 o 


2 30 4 3 


If Defendant was ſerved with Copy of Writ only, 
and not arreſted, the Items will be as follow: 


Inſtructions, &c. 

Capias 

Cap. per cont. 

Two copies and ſervice 

Searching for appearance 

Affidavit of ſervice of 
proceſs 

Appearance purſuant to 
the ſtatute 

Declaration and copy 15, 


per folio 


Entry on roll, and paid 


prothonotary 
Copy on ſtamp left in of- 
fice, warrant and duty 
Notice of declaration filed, 
copy and ſervice 
Rule to plead 
Searching for, and de- 
manding plea 
General iſſue 


Vol. J. 


O 
O 
O 
O 
O 


O 


O OO 0 


O 
10 


O 
00000 


© Ow - © 
O OOO 


4 4 
T-F: 8 
9 8 
10 0 
3 4 
5 
5 10 
12 - 
12 0 
4 11 
2 
2 
5 
1 
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Drawing part of iſſue, 
at 84. per folio 
Copy of whole iſſue, at 
rate of 4 d. per folio 

Entry of iflue on roll, 
and paid prothonota- 

ries 

Warrants of attorney 

Entring cauſe for trial 

Attending for that pur- 
poſe 

Notice of trial, copy 
and ſervicc 

Stamp and parchment 
for record 

Ingroſſing, at 4d. per 
folio 

Paid prothonotary mark- 
ing ſame 

Sealing record, jurata, 
and ſeal 

For ingroſſing fame 

Venice 

Return thereof 

Hab. Corp. fur. 

Subfæna 

Four tickets 

Service 

ee money 

Inſtruct ions for brief 

Drawing ſame, two ſheets 


Out of Pocket 


bay 


0 
8 
4 
4 


© N 00 


— 
O 
— 
O 
O 
— 
O 


O 
O 


— 
— 
— 


— 
cus + 0 e Ow = 


06.09.40: >S.44 D's 
S 8 


OO OO OOO O O 0 


— 
OSO o g 


O0 OOO Oo OOo 0 
OOO O G 0 o 
0.0.00. 00.0 ©'0.0'D0 
OOO © 0 

+ OO OO Obh Go» 


7— 


— 


Two 


| in the Court of Common Pleas. 043 


Out of — Agent | Attorney 
l. L. „ A „ th . 4.  & 
Two, fair copies for | 
council o o 00 6 8o 13 4 
Fee to ſerjeant V. with 
brief 4 4 O'4 04 4 © 
To his clerk o 2 .6j0 2 60-28 
Fee to ſerjeant S. with | | ' 
0 brief % t 0 
3 To his clerk e 2 6j0- 2 Go $8 
6 Attending cit” o © 00 3 4jo 6 8 
May 20, attending court o © ojo 3 400 6: 8 
Making cauſe remanet ©. 4 010 4. %% © 
Reſealing record EE 7 
| Attending for that pur- 
poſe g o 0 00. 1 8o 3 4 
Reſealing diſtringas s O  tj0- 6: 16:68 
Ditto /pa o Oo 10 100 0 1 
Zoth, Attending court 
when plainfiff non- | 
ſuited o 0: 80 6 $j0_ 14:4 
Court fees about 1 7 $18 _ 7: 0 :Foud 
Term fee, letters, Sc. o o oo 3 66 7 0 
Michaelmas Term following. 
Motion at fide bar for | 1 
notice of time of tax- 
ing coſts o o olo t 80 3 4 
Rule | o 010-4. EY 
Copy and ſervice o Oo oſo 1 ojo 2 ©O 
Stamping geſtea o 5 oo 5 oo 5 © 
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$ TY Agent | Attorney 

„„ OS © GY 
Attending - o o ofo 1 800 3 4 
Bill of coſts and copy o o oſo 2 60 5 o 
Notice of taxing colts o o oo 1 % 2 © 
Taxing ſame o Oo oo 1 B&8o 2 6 
Prothonotary o 5 400 5 4/0 5 4 
Clerk of judgments o 2 60 2 6/0 2 6 
Term fee, — Se. © e olo 3 


Defendant s Bit of Fk RS, and Diszurss- 
MENTS on putting in Bail under an 


Arreſt. 
Trinity Vacation, 1777. 


Inſtructions and warrant 


to defend e -0.::010-4- 810.. 4.4 
Copy of writ from ſhe- | 

riff 0.0 4 0 I © 
Allowing bail by judge o 12 0 12 / 12 © 

[If term time only 55s.] 4 | 
Ditto by filacer o 4 6e 4 60 4 6 
Notice thereof, copy and N | 

ſervice o o oo 1 60 3 © 
Notice of juſtification, oY os 

copy and ſervice o © oo 1 60 3 0 
Affidavit thereof o 2 70 4 iſe 5. 7 
Paid filacer attending | 

court | o 3 40 3 4/0 3 4 
To council to move o 10 60 10 60 10 6 
Amending him and court o © o's 1 800 3.4 

2 It 


we one de 5 IE & 2 


in the Court of C amor Pleas. 645 


If Bail juſtifies at Judge's Chambers, the 


Items are, 
Ontof Pocket 
; * „ 
Paid filacer attending 
Juage +: 0 $-< 
Attending judge oO © © 


J. 


0 
2 


Agent 


3 
1 


| 


E 
16-4: 6 


[9.3 4 
810 3 4 


N. B. Then no Affdavit of Fuſtification is neceſſary, 


when the Fees, &c. are as follows: 


Inſtructions and warrant 
10 defend 

Copy of writ from ſheriff, 
and poſtage 

Special bail piece and duty 

Paid acknowledgement be- 
fore commiſſioner 

Attending him thereon 

Affidavit of juſtification 

Attending judge 

Paid filing bail, and affi- 


davit of juſtification 


with filacer 
Atlending for that pur- 
poſe 
Notice thereof, copy and 
ſervice 


Letters, &c. 


O 0 00 


Q © 


8 
2 _—_ 


+ 


wi UGOW * 
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Bri. of Fees, &c. when Cauſe tried by 
ſpecial Jury. 


Out of Pocket | Agent | Atto rney 

5 N . © 9 8 9 
Inſtructions to move O 0.0] 0: 1 3 0 28 
To council for motion o 10 6 o 10 6 0 10 6 
Attending him and | 
court 0.:0:.'010:1'$| 0 9.4 
Rule L oO 4 000 4 oo. 4 0 
Copy and ſervice, with ; 

prothonotary's ap- 

pointment | o '0.:Q|0 .1:;04.0 Ae 
His fee W 
Attending to name, 48 o o olo 3400 68 
Copies of liſts. | c&::2:--Þ]-0-: 4: 0:26 
Sheriff attending with. 3 nh 

book of freeholders 2 2 „ 2 2 0 2 2 0 
Striking out 24 0 o 0 0 180 34 
Copy thereof , - o 2 6|0:.26|0..2:6 
Special Hab. Corp. Jur. 0 9 :2} 10 4 012 6 
Returning ſame q 12 of © 12 0 © 12 © 
Sheriff ſummoning. jury 2 2. of 2 2o| 2 2 0 
Each juryman 1 guinea 12 12 o{12 12 0 12 12 © 


= 


Costs on a Vitw. 


Affidavit of neceſſity of | 
view „VCC 4 Fo 
To council to move o 10 6{0 10 60 1 
Attending him and court o o o 1 8 o 


in the Court of Common Pleas. 647 


Rule 
Copy and ſervice 


Meeting at ſheriff's of. 


fice to ſettle view 

Summoning jury for 
view 

Each juryman thereon 
I guinea . 

Sheriff 

Expences for coach- hire, 
at coffee houſe, and 
for refreſhments 

Attending view 

Surveying and mapping 
premiſſes in queſtion 

Three copies for coun- 


ſel 


Surveyor attending trial 


Out of Pocket: Agent Attorney 

J. 13 3 J. 4. d. 

o Soo No #20 

oO: 0 0-0 iG GG 
| 

9.009 ERP 6 8 

rt 1-0 8-16 3-428 
| ; 

12 12 0112 12 912 12 0 

2 2 ol 2 2 0 2 2 © 
9 

o o ol oOo to i ro 

1 3 

Gen, 

1 1 


BILL of Cosrs on entring Satisfaction on 


Judgment. 


If in Term Time. 


Warrant of attorney to 
acknowledge ſatis fac- 
tion on record 

Searching docquet for 
number roll of judg- 
ment 

Paid for every term 4d. 


— 


0 ve 


Tt4 


10 10 6 


1 


R 
| 

P 3 4 
Clerk 


* 
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Clerk-of treaſury draw- 
ing and entring 

Cryer bringing roll into 
court 

Prothonotary 

Secondary 

To him for entring ſa- 
tisfaction 

To box at the rate of 
one ſhilling for every 
1007, mentioned in 
judgment. 

Attending Weſtminſter 

Term fee, letters, Cc. 


Out of Pocket 


. 


l. 


O 
O 
O 
O 


O 


O 
O 


2 5 


1 
2 


* 


© 


J. 
O 
Q 
©) 


O 


O 


ö 


O 


If in Vacation. 


Fiat parchment and in- 
roſſin 

Chief juſtice's clerk 

Prothonotary 

Clerk of judgments 

Fee on acknowledging 
ſatis faction 

If judgment above ten 
years old, clerk of 
treaſury, more 


©@00 


— 


> O O t 


O O O o 


O 


Agent 


Ss, 
2 


I 
2 


* 98. 
— —ͤ—ͤp 


d. l. 
oſo 


O40 
Ojo 
OO 


| 


040. 


D 


oo 6 0 


0 +> 


in the Court of Common Pleas. 


Of the duty and fees of the ſheriff of 
) Middleſex his under-ſheriff, &c. 


T is the duty of the ſheriff of Middleſex, 
by himſelf and deputies, to atrend all his 
majeſty*s courts, judges, juſtices and com- 


miſſioners within his county; and to execute 


all writs and proceſſes by them and every of 


them directed to him; and alſo to hold his 


county-courts, tourns and court leets within 


the ſame. 
The ſheriff of Middleſex, who are alſo 


ſheriffs of London, is nominated by the citi- 
'Zens thereof; and are, as ſheriffs of London, 
at much greater expence in Paſſing through 


their office than the ſheriff of any other 


county in England; and therefore oblige 


their under-ſheriff of Middleſex, out of the 
fees and profits ariſing from that office, to 
advance money from time to time to pay all 
rewards payable by the ſaid ſheriff for appre- 
hending highwaymen and other malefactors, 
which are given by ſeveral acts of parlia- 
ment, and to pay the wages of the juſtices 
of peace attending at the ſeveral ſeſſions of 


the peace for the ſaid county of Middleſex, 


and to bear part of the expence of the enter- 
tainments at the ſeſſions of gaol-delivery 
held in the Old-baily, London, for the county 
of Middleſex, which, together with other 
charges incident to the ſaid office, amounts 
annually at leaſt to the ſum of -450/. For 
the diſpatch of the buſineſs of the county he 


keeps his office in Took's Court, Carey Street, 


Lincoln's 


649 
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Lincoln's Inn Fields, wherein, beſides his own 
attendance, three clerks are daily employed 


(Sundays and holidays excepted) ; they have 


no ſalary nor wages, but the allowance here- 
after mentioned out. of the fees. And in 
conſideration of his giving ſecurity to the 
ſaid ſheriff in the ſum of 12,0007. to in- 
demnify him from all damages and loſſes 
that may happen from the miſtake, omiſſion 
or miſdemeanor of him, his deputies, clerks 
or bailiffs, the ſheriff hath granted to him 
all the lawful fees, profits and perquiſites 


belonging to the ſaid office; and in virtue 
thereof he claims the ſeveral fees and ſums 
of money hereafter mentioned,” which are all 


the fees belonging to the ſaid office, except 
what may be claimed by the county clerk. 


% 


To 


in the Court of Common Pleas. 


To the charge of paſſing the ſheriff's 
accounts for Midaleſex in the Ex- 
cheguer by Stat. 3 Geo. 2. 

Of every bailiff, when admitted in- 
to his office, in lieu of all fees 
due to the ſheriff on arreſts that 
may come to his hands, except 
fees on executions (commonly 
called poundage.) 

Of every bailif more for his inden- 
ture of covenants and bond to 
perform the ſame, and attending 
the execution thereof 

For every warrant on a bill of Mid- 
algſex, Capias or Duo minus 

For every name more than one 

For every warrant on a ſpecial Ca- 
pias or Quo minus, i. e. contain- 
ing the whole declaration 

For every warrant on a writ of Scire) 
facias, extent, Elegit, nel 
againſt privileged perſons, origi- 
nal in real or perſonal aftions, 
Pone, Ven. facias out of the Ex- 
cheguer, attachment for the peace 
out of the crown office, Diftrin- 
gas, writ of poſſeſſion, capias 
excommunication, Ne exeat regno, 
Supplicavit, and Capias fi laicus J 

For every bail bond taken in the 
office, (which rarely happens, 
the bond being uſually taken 
from defendants in cuſtody, by > 
the bailiff,) for ſearching the of- 
fice and making a Super/edeas to 
ſet the defendant at liberty g 

For taking ſecurity on a writ of Ne 
exeat regno; ſearching the office, 
and Super/edeas to ſet the defen- 
dant at liberty | 


— 2" — 
o 


Sheriff. 


6 10 © 


Clerks. 


| 


1 1 6 
o 04 
0 0 
0 24 
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For a bond on an cle pro pace 
out of the crown office 3 
For takin g ſecurity on a whit of Cuppl:- 
cavit, which rarely happens, ſearch- 
ing the office, and for a Suptr/edeas 
to ſet the defendant at liberty 
For the aſſignment of every 4 
bail bond : oh. 
For the plaintiff's diſchar 
for the ſame MT +. 
For the return of the writ o o 
For the deliverin ng up of a bail bond 
back to the deft. by the e s order 
Fees for returns of writs 
For allowing every writ of 90 
Habeas corpus cum cauſa 
For the return theteof, if but) 
one writ to be returned 3 2 4 
"againſt the defendant 8 
For a warrant to the bailiff 
to conduct the defendant 
before the judge or court, 
as the writ 1s returned 
For every other writ againſt the de- 
fendarit feturned thereon 
If the defendant ib in the gaol, then for 3 
a warrant to the keeper to deliver . 
the defendant to the bailiff 
For executing a writ of inquiry of 
damages and return of the Pagans: 
tion —— 0 
To the bailiff for ſummonin 
and ſweaging the jury x fo 4 0 
For the 'uſe o the court- 
houſe or room where the CO 1 0 
writ is executed 5 
To the jurors, each 15, 


8 
1 


Cw) WY) wes nw 


o 
oy 
O 


a 


O 12 


5 O 


O 
— 
— 4 
O 


f 3 
For ſwearing each witneſs 
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N her iff. Clerks . 


K. . d. £54 
| © 2 4 


0 10 8 


[9.2.4 


| 


Total. 


& > 4. 


o 94 


o 24 


1 10 4 


0 04] 
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in the Court of Common Pleas. 


For taking an inquiſition on @ Capias 
utlagatumy Schedule of the goods 
ſeiſed and return thereof 

To the bailiF for ſummon- 
ing the jury th. $a 

To the uſe of the room where 
the inquiſition is taken - o| 

To the jurymen, each 15. 0 12 

© 17 oof 

If more than one finding, for every 
other 

The like on extents ; 

For every finding, if more than one, 
each 1 

Attending each adjournment | 

For a ſummons for a witneſs to give 
evidence : 

For taking an inquiſition on a Scire 

feri inquiry, inquiſition and return f 
thereof 


invent. on every bill of Middle/ex, 
Capias, Quo minus, Capias ad ſatiſ- 
faciendum, and Capias atlagatum, if 
on inquiſition taken 

For the like return, if by a bailiff of a ) 
liberty 4 

Return of ud breve ; 

For returning Fieri feci on a Fieri facias 

If by the bailiff of a liberty 

For returning Nulla bona thereon 

If by the bailiff of a liberty 

"or ſpecial returns, ſuch as reſcue, 

endant diſcharged by Superſedeas, 

- 1 * to the Fleet or King's 
Bench priſon on a writ of Habeas 
corpus 

For the return of Venditioni expones 

For the return of Scire feci, each name | 


For the return of a Cepi corpus or =] 


Cheri. Clerks, 
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Sheriff, Clerks, Tout, 


. : . J. 4. 4. . 4. FA J. 5 
For the return of N73] or Mortu us on [ . 4 


a Scire facias 3 
For the return of an eſcape warrant | oO 2 © 
For the return of a Venire facias, ſum- 

mons againſt privileged perſons, or o 2 © 

original that the deft. is ſummoned 
For the return of a Nihil thereon [ 0 10 
For the return of Von invent. on an 

attachment out of the courts of 

Chancery, Exchequer, or dutchy of 3 

Lancafler. 

For the return of a Cepi corpus thereon o 2 0 
For the return of Nen invent. on a 
proclamation out of the courts of 3 


Chancery, Exchequer, or dutchy al 
Lancaſter 
For the allowance of every writ of Su- 
: perſedeas or reſlitution fo 9.9 
For a warrant thereon to diſcharge 
the defendant's body or goods out 
of cuſtody 
For the return of a writoſVenire facias 
Jjuratores, with the panel of 48 free- fo 2 
holders names thereto annexed 
For the return of a writ of Difrin 
or Habeas corpora, with a panel of 48 o 12 © 
* freeholders names annexed — 


| 


N. B. The ſheriff makes up a panel of 48 jurymen for each court 
in Weſtminfter-hall every term, but before he can do that by his 
officer, he inquires after a competent number of perſons names 
taken out of the freeholders book for that purpoſe ; makes out a 
warrant to his bailiffs to ſummons them; delivers a panel to the 
marſhal of each chief juſtice or chief baron; ; attends the court by 
himſelf or deputy during each ſeſſions of Ni/ privs, and after term 
enters the names of each juryman in an alphabetical regiſter, and 

ives certificates to each juryman of his attendance (if required); 
or all which no fee is claimed or taken, 
For 


F Or ev 
mon 


For tak 
levy 
mon 
ver 

For 5 

For the 
or ( 
ſuit 

For evi 

For eve 
cias 

ree 

For ex: 
for e 
of th 


is gi. 


in the Court of Common Pleas. 65 5 
Sheriff. Clerks, Total. 


J. IT J. 4. 4. J. 4. 4. 


For the return of a writ of poſſeſion, oO 2 0 


Attending the maſter of the Ning“, | 
bench office, prothonotary of the 
court of Common Pleas, or deputy 
remembrancer of the court of Ex- 
chequer, from the plaintiff and de- E 
fendant, each one guinea 

For attending with the jury on a view 
and certifying to the court that the 
view has been had, the ſame fee as 
is paid toeach juryman 

For attending every trial at bar, or at 
Nift prius, where a ſpecial jury is 
ſummoned, the ſame fee as is given 
to each juryman after the trial : 
N. B. The laſt mentioned fee is 

taken by the under-ſheriff or 
clerk who attends the trial. | 

For every warrant to a bailiff to ſum- | 
mon a ſpecial jury ( 


o 2 4 


_— 


Fees called poundage. | 


For taking a defendant in execution, or 
levying the goods, for every ſum of 
money not exceeding 100/. for e- 
very 20s. thereof 

For every 20s. exceeding that ſum 

For the like on an extent, Feri facias, 
or Capias ad ſatisfaciendum at the 
ſuir of the king | 

For every 20s, after the firſt r00/. 0 10 


g > 
For every 201. levied on a Levari. fa- 
0 


0 oO 6 | 


cias the ſummons of the pipe or 
green wax (except poſt fines) 

For executing every writ of poſſeſſion 
for every 20s. of the yearly value 
of the premiſſes, of which poſſeſſion 
is given 


For 
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For the return of a precept to ſummon 
the jury before the commiſſioners in 
a commiſhon of ideocy or lunacy, 
and attending thereon 

For the return of a Yenire facias jur* 
and attending the trial of a craverſe 
at the ſeſſions of the peace on every 
indictment except for felony, or 
where the defendant is in priſon 
NM. B. The ſheriff ſummonſes, im- | 

panels and returns 8 grand juries 
in the year at the ſeveral ſeſſions 
of the peace at Hicks's ball, and | 
attends by his deputy during all 
the time of the ſeſhons there, and 
alſo returns 8 juries in the year 
at the ſeveral ſeſſions at the O/d | 
Bailey, beſides party juries and ju- 
ries of matrons; and attends there 
without any other fee or reward 
whatſoever. 

For a bill of ſale of goods on a Heri 
facias, and an inventory thereunto 
annexed 

For a bill of ſale of a term of years 

The like on a Venditioni exponas 


| 
For allowing a writ of Non ponend. in 1 


40. 

For charging a defendant in cuſtody 
with every other writ than that on 
which he is arreſted 

For a certificate in order for a Super/ed. 

For a certificate that the defendant is 

inexecutionin order for his diſcharge 
by the late act of parliament 

For his diſcharge by the rule of court 
thereon 

For attending with writs and other 
things out of the office to be pro- 
duced on trial, for each day's atten- 
dance 


c Nothing 
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Sheriff, Clerks. 


1 


2 2 © 


| 


| 


FA 5. FA 4 4. d. 


FEES 
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Total. 


For 
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Fees fo 
ſame 
for ſe 
agree 

V 


in the Court of Common Pleas. 657 


Sheriff. Clerks. Total. 


J. . d. |. 3. d. l. . d. 

For the plaintiff's diſcharge on every 

writ of Fieri facias, whereon money 

has been levied, or on a Capias ad | 

ſatisfaciend. executed on the defend- 1 
dant, and on every writ on which the 

defendant is committed to the gaol ) 


For ſearching the books and files, and 4 


a warrant to the keeper of Næuęate 
to diſcharge the defendant out of 
cuſtody. 

N. B. The defendants are oftener | 
diſcharged out of Newgatewith- | 
out paying any fees than with. 

Copies of writs are given, and | 
ſearches are made for priſoners | | 
in Newgate without any fees | 
for the ſame | | 

For every ſearch | | 1 04 

For a ſhort copy of a writ in order to 
put in bail by | 

For ſearching for a writ in force; 
which is never done but upon the 
undertaking of ſome attorney to put 
in bail thereto ö 7 


o O 6 


4 
wry 


For a copy of a bill of Midalgſex, 7 
Capias or Quo minus at length 6 n 
For copies of all writs or other things | 6 
for every ſheet of copy wrote — 
For executing and returning a writ of o%8 


falſe judgment, or Accedas ad cur” | | 


Fees for executing a writ of A quod damnum cannot well be ſettled, 
but mult be lefc to the ſheriff and the party to be adjuſted between 
them, becauſe the inquiſition on this writ is always taken on the 
place where the highway to be incloſed lies, or where the intended 
fair or market is to be held: which may occaſion the ſheriff”s tra- 
velling a conſiderable journey. 

Fees for executing a writ of partition cannot well be ſettled for the 
ſame reaſon; and a proviſion is made by Stat. 8 g V z. c. 31. 
for ſettling the ſame in caſe the ſheriffs and the parties cannot 
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For di lord mayor, as conſer- 
vator of the river Thames; 551 
warrants on the writs of Capias, and 
ſummons and returning the ſame, 
and for ſummoning, impanelliog 
and returning the grand jury at the 
firſt court in every year, the water- 
bailiff pays 

For attending the lord mayor at the 
ſecond court in every year, and re- 
turning the ſummons _ Capias 
proceſs, the water- bailiff pdys 

For ſummoning, impanelling, and re- 
turning the traverſe jury, and at- 
pat ay Ha trials there, which very T 
rarely happens 

For returning, ſummoning and impa- 
nelling a jury, and attending com- 
miſſioners in a commiſſion out of the 
Exchequer to find debts 

For the like on a forcible entry before 
two juſtices, which happens ee very I 
ſeldom 

For a warrant on a precept for two 
juſtices to remove the force after 
ſuch Arenen taken ww. 


Practice 


Sheriff. Clerks. Total, 
4 2. d. I. 4. d. . 6. 4 


INDEX. 


. 


2. 


N 5 


Abatement. 


Adjournment. 


2. O dilatory plea to Writof adjournment. Page 7 3 


be received without 

an affidavit Page 179 
2. Affidavit to a plea of in- 
fancy. 179 
3. Plea in abatement to be 
pleaded in four days. 179 
4. For want of an affidavit to 
a plea in abatement, plain- 
tiff may ſign judgment. 180 

5. Plea : miſnomer in defen- 
dant's ſurname, 177 
6. Plea: defendant a yeoman, 
and not a cheeſemonger, 


777 


Actiont. 


1. What they are, 2 note d 

2. Real, 1 in notes 

3. Perſonal, 2 in notes 

4: Mixt, 2 in notes 

5. Of commencing —— 
| : 

6. Of laying actions, 161 

See Crim, Con, and 636. 


| Adminiſtrators. 


I. No bail of an adminiſtra- 
tor, unleſs on a Devaſlavit 
returned. 81 

2. Declaration in caſe ſur A/- 

ſumgſit, at ſuit of an admi- 
niſtrator for money had and 


received. 291 
3. Scire facias in debt for an 
adminiſtrator. 378 


4. Entry of a ſcire facias in 
caſe againſt an adminiſtra- 
tor, 380 

5. Scire facias on a judgment 
recovered in the late king's 
reign againſt the defendant 
and his wife, (ſince dead) 
executrix, defendant admi- 
niſtrator of his wife. Plea, 
no aſſets, and replication. 
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See Declarations, Error 10. 
Executor. 


Admitting attornies. Page 65 
Aﬀidavits, 
1. Fee for taking them by 


commiſſioners. 41 
2. If bail required, affidavit 


muſt be made of the cauſe 


13. For want of an affidayit 
to a plea in abatement, 
plaintiff may ſign judg- 
ment, Page 180 


14. When to be of declaration 
delivered againſt a priſoner, 

320 

15. Affidavit of delivery of a 
declaration againſt a ꝑriſo- 
ner, 324. 

16. Affidavit that the cauſe of 


of action, 92 
3- The form of the affidavit. | 
3 


action is above 101. neceſ- 
ſary on delivering a decla- 
ration as a new charge 
againſt a priſoner. 327 


4. Affidavits to hold to bail, 17. Of the ſervice of a decla- 


or of ſervice of proceſs, 
be made before plaintiff's 
attorney if a commiſſioner. 
3. 

5. Of ſervice of proceſs, B71 
. Before whom to be made. 
107 


19. 


Of ſervice of a notice of 
adding and juſtifying bail, 
112 

8. Miſtakes in declaration 
may be amended by ſum- 
mons, except in ejectment. 
616 

9. Where bail may juſtify by 
affidavit. 113 
10. Affidavit to be made of the 
due taking bail by a com- 
miſſioner, c. 114 
11. No dilatory plea to be re- 
ceived without an affidavit. 


179 


12. Affidavit to a plea a in- 


fancy. 179 


ration in ejectment. 355 
18. Affidavit of ſervice of 


three ſummonces for the 


purpoſe of obtaining an or- 
der of judge. 609. in notes 

On a latin bond, the 
Alias dick. if uſed, muſt be 


in latin. 96 


Agent. See Country cauſes. 
Amendment. 
r. All proceedings, while in 


paper, are amendable by 
ſummons, 616 in notes 


Appearance. 
1. Common Appearances ta 
be entered with the Filacer. 
106 
2. Defendant to appear in 
eight days, 106 


Js Or 


See 


I N D & £3 


3. Or plaintiff on affidavit of 


ſervice may appear for him 
and proceed. Page 106 
4. The form of the affidavit. 
106 

5. Before whom to be made. 
107 

6. The eight days to appear 
excluſive of the return day. 


10 

7. Irregularity in plaintiff's 
entering appearance for the 
defendant, to be complain- 
ed of before judgment. 
3 107 
8. If plaintiff appears for 
defendant, he may charge 
it on the back of the iſſue. 

5 190 

9. Of appearing to an attach- 
ment of privilege. 286 


Arbitration. 


See References. 
Sir John Archer. 


1. Singular inſtance of his re- 
fuſing to reſign, 6 


Argument. 


1. No argument on ſpecial 
verdicts, or demurrer, till 
paper books delivered. 218 

2. In judges books, counſel's 
names, number roll and 
day of argument to be ſet 
down. 228 


Arreſt. 


I. Obſervations on rule, 
touching attorney's frees 
dom from arreſt. Page 57 

2. Plaintiff's bill of coſts on 
defendant's arreſt. 640 

3 Arreſt of judgment. 219 

ee bills of coſts, Judgment, 
Motions, Verdict. 


Aſſociate. 


1. Aſſociate at Ni prius in 
London and Middleſex, his 
appointment and duty. 

34» 35* 

2. Aſſociate to the chief ju- 

ſtice to return Poſteas. 216 


Aſault. 
t. Declaration therein. 153 
Attachment. 
I. Attachments, Se. return- 
able on a day certain, 79 


2. Muſt have 15 days between 
teſte and return. 


3 
3. Attachment of privilege for 


an attorney, 285 
4. Præcipe to be left with the 
prothonotary at the time 
of ſigning the writ. 285 
5. Attachment fot a con- 


tempt. 306 
See $0. Declaration 5. 
Attor- 
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Attornies, 


— 


Sc. until a month after a 
bill delivered and ſigned, 
Page 46 


F. No one to act as an attor- 13. On application by party 


ney, unleſs he ſerved five 


| years clerkſhip. Page 42 
2. If his maſter die, or the 
contract be yacated before 
the five years expired, then 


to ſerve the remainder of 
the five years with another 15. On taxation party to pay 


attorney. 43 
2. Judge to examine his ca- 
pacity before admiſſion. 43 
4. Theoath on admiſſion. 44 
5. A quakertaking the folemn 
afirmation, may be admit- 
ted an attorney. 


7. No attorney to have more 
than twoclerks atone time; 
prothonotaries may have 
three clerks. 45 

8. Attorney with confent of 

attorney of, another court, 

may practice in ſuch court. 
45 

9. Attorney permitting one, 
who is not, to practice in 


his name, diſabled to prac- | 


R 45 
10. Attorney may be admit- 
ted a ſolicitor. 46 


11. Attorney of the King's | 


Bench not to be admitted of 


| | 
C. P. without a new ſtamp, 


40 


menct an action for fecs, 
2 


| a 


chargeable, and ſubmiſſion 
to pay what due, bill to be 
taxed, without bringing 
money into court. 47 
14. No action to be brought 
pending the reference. 47 


what due. 47 
16. Attorney to refund if 
over paid. 47 


17. If bill taxed, be leſs by 
a ſixth, than bill delivered, 
attorney to pay coſts. 48 


4 18. If otherwiſe, coſts at the 
6. Attornies to be inrolled 44 


diſcretion of the court. 48 


19. Not to extend to any bill | 


of tees between attorney 
and attorney. 48 
20. Nor to conveyaneing bu- 
ſineſs. 8 
21. On attorney's death, his 
bill not to be taxed. 48 
22. Of application to tax an 
attorney's bill. 49 
23. Penalty of 50. for prac- 
tiſing as an attorney, not 
being admitted. 49 
24. No attorney being a pri- 
ſoner to commence or pro- 
ſecute any action. 49 
25. Such attorney to be ſtruck 
off the roll. 50 


| | 26. As alſo any other attorney 
12. No attorney. to com- 


permitting ſuch attorney to 
uſe his name. 50 


2. Not 
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27. Not to extend to ſuits 
commenced before confine- 
ment of ſuch attorney. 

Page 50 

28. Suing on a bail-bond 
given in an action com- 
menced before the impri- 
ſonment, is but a continu- 
ance of the original ſuit. 50 

29. Attornies priſoners may, 
defend, though not proſe- 
cute ſuits, 50 

30. Every perſon bound clerk 
to cauſe an affidavit to be 
made of the due execution 
df the articles, ſpecifying 
the names and places of 
abode of the parties, date, 
&c. 50z 51 

31. Affidavit to be filed, and 
day of filing to be marked 
thereon. 51 

32. No perſon to be admitted 
an attorney till affidavit 
read in court. 51 

3. Clerk of the warrants to 
file ſuch affidavits, and 
enter ſubſtance thereof in 
a book. 51 

4. Fee for ſame 2s. 6d. 51 

35. Book to be ſearched gratis. 

51 

36. No attorney to take a 
clerk after he has diſconti- 
nued buſineſs. 51 

7. Service to a Scrivener 
though alſo an attorney 
not good. 51, 52 

38. Every perſon ſo bound, 
to be during the whole time 


| 


actually employed by ſuch 
attorney. Page 52 

39. If before the expiration 
of the time, the attorney 
die, Oc. or the clerk he 
diſcharged, Cc. and be 
bound to ſerve for the re- 
mainder of time to another 
attorney, ſuch ſervice be 
good, 52 

40. So as affidavit he made of 
the execution of the arti- 
cles. 

41. Before admittance of at- 
torney athdavit to be made 
and filed of actual ſervice, 

5 

42. Attorney acting as - 

or permitting his name to 

be uſed for, or ſending any 
proceſs to any unqualified 
perſon, thereby to enable 
him to appear or act as an 
attorney, to be ſtruck off 
the roll, and the unqualifi- 
ed perſon to be committed. 

53» 54 

43- None but attornies to 
practiſe at ſeſſions, under 
penalty of 5o/. 54 

44. Like penalty on attor- 
ney permitting an unqua- 
lified perſon to uſe his name 
at ſeſſions. 54 

45- Attorney not attending, 
Fc. to have no privilege. 


| 57 
46. Obſervations on their” 
privilege from arreſt, 57 


Uus 47. Not 
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47. Not to be leſſee in eject- | 
ment nor bail. Page 59, 118 

48. No changing attorney 
without rule or order, and 
his bill paid. 

49. Attornies who have diſ- 
continued, been forejudged, 
or put out of the roll, not 
to have writ of privilege or 
attachment. I 

50. Writ of privilege to be 
figned by the clerk of the 
warrants, | _ 61 

51, Privilege of attorney as 
to fuing and being ſued. 61 

52. Attorney not bound to 
ſerve on the militia, or as 
conſtable, &c. 62 

53. Attornies to be admitted 
of ſome of the inns of court, 
except, c. 62 

54. Each attorney to pay 8d. 
a term to the clerk of the 
warrants. 64 

55. Attorney reſtored who had 
been ſtruck out off the roll 
at his own requeſt, 64 

56. Attorney anſwerable for 
his agent. 64 

57. Matters that may be 
tranſacted in the country to 
be by the attorney there, 
and not by the agent, 04 

58. Admitting attornies. 65 

59. Attorney not to be held 

to bail, unleſs for a con- 
tempt, oc. 85 

60. His name to be on copy 
of proceſs. 91 | 


or of ſervice of proceſs, may 
be made before plaintiff's 
attorney if a commiſſioner, 
Page 95 

62. Attorney's name to de 
ſubſcribed on every writ 
for arreſting the body. 104 
63. Execution and warrants 
thereon. 104 
64. And on every copy of 
proceſs to be ſerved on the 
defendant, but the want 
thereof doth not make tlie 
proceſs void. 91 
65. The not ſubſcribing the 
attorney's name to the war- 
rant doth not vitiate the 
writ. 105 
66. Not to de bail. 59, 118 
67. When plaintiff appears for 
defendant, he may proceed 
without taking notice of 
any attorney defendant may 
have employed. 130 
68. Of delivering declaration 
when defendant's attorney 
cannot be found. 127 
69. Declaration delivered to 
defendant when his attor- 
ney is known, is bad. 132 
70. Muſt be delivered to the 
agent in town, and not to 
country attorney, 133 
71. Attorney laying actions 
of treſpaſs, &c. in foreign 
counties, unleſs, Cc. to be 
ſeverely puniſhed, 161 


61. Affidavit to hold to bail, 


Capias, the Venue may be 


changed. 165 


72. If an attorney ſues by 


S 


73. An attorney defendant 
not intitled to have the Ve- 
nue changed. Page 165 
74. Method of entring iſſue 
againſt an attorney where 
iſſue is joined in a term 
ſubſequent to that in which 
the bill was filed. IQ1 
75. In country cauſes iſſue to 
de delivered to the agent in 
town, and not the country 
attorney, except, &c. bs, 
192 

76. Attorney to enter his 
warrant of attorney on re- 
cord. 193 
77. Plaintiff's attorney to file 


his warrant the term he 


declares, and defendant's 
attorney the term he ap- 


pears. EY I»: I'VE 
78. When notice of trial may 


be giyea to the attorney or | 


agent. 197 
79. Notice of inquiry not to 


be given defendant, if his 
attorney be known. 248 
80. To country attorney. 249 
81. The form of a writ of in- 
quiry for an attorney. 252 
82. Againſt an attorney. 250, 
251 

83. Proceedings for and a- 
ainſt attornies. 285 

84. Attachment for an at- 
torney. 285 
85. Præcipe to be left with 
the prothonotary at the time 

of ſigning the writ. 


86. Of appearing and putting 
in bail thereto. Page 286 
87. Declaration by an attor- 
ney for fees and diſburſe- 
ments. 3 dp 
88. Bill againſt an attorney at 
the ſuit of an adminiſtra- 
tor, 291 
89. Bill againſt an attorne 
on a promiſe to deliver 
back a watch, or pay, Cc. 


| 17293 
90. No bill to be filed till en- 

tered on record. 296 
91. Of filing a bill againſt an 

attorney. 296 
92. No forejudger till notice 
in writing. 297 
93. Notice of a bill being 

filed. 297 
94. Of forejudging an attor- 


ney. 299 
95. 3 and fore- 
judger. 299, 300 


96. A writ of privilege for an 


attorney iſſued to the palace 
court, 300 
97. Another where an attor- 
ney was arreſted on a Capias 
ad reſpond”. 303 
98. Of getting ſame allow- 
ed. 304, 305 
99. Bill of coſts on proceed- 
ings againſt an attorney. 
* 307 
100. Summons for attorney 
to deliver client his bil. 
613 


285 


Bail. 


I N D 


Awards. 


1. Of drawing up, execut- 
ing, and delivering award. 
Page 607 
2. Of tendering award. 607 
3. Of attachment for not 
performing award. 608 
4. Of contempt thereon. 608 
5. Award is deciſive between 
the parties. 607 in notes 
6. Of coſts of reference. 607 
in notes 


Bail. 


1. D Ecognizance of bail 
taken by commiſſion- 
ners to be tranſmitted to a 
judge, with affidavit of the 
due taking. 40, 41 
2. Commiſſioners fee for ta- 
king ſame. 41 
3. The judges to make rule 
for juſtifying, Cc. 41 
4. The ſame to be by affida- 
vits taken before a commiſ- 
ſioner, unleſs taken within 
ten miles of London or 
Weſtminſter. 41 


5. Any judge of aſſize may 


take ſuch bail. 4.2 
6. Acknowledging bail in the 
name of any other not privy 
or conſenting, felony. 42 
7. Attorney not to be bail. 


49, 59, 118 


8. A Ca. Sa. to make bail 
liable, muſt have 15 days 


3 
between the Tele and re- 
turn. Page 80 


9. No bail of an heir, nor of 
an executor or adminiſtra- 
tor, unleſs on a Devaſtavit 


returned, 81 
10. Nor on a penal ſtatute, 
81 


II. Nor on a bail-bond, or 
recognizance of bail.81,82 
12. In battery, conſpiracy, or 
falſe impriſonment, bail of 
courſe, 82 
13. No bail for a malicious 
proſecution where the 
plaintiff was acquitted 
upon a defect in the in- 
dictment, 82 
14. Bail by order for criminal 
converſation. 82 
15. Bail in an action for 
meſne profits. 82 
16. Bail in treſpaſs for enter- 
ing plaintiff's hop- ground, 
and taking away his hop- 
poles. 82, 83 
17. No bail in ſlander, ex- 
cept ſlander of title. 83 
18. Nor in covenant unleſs 
tor payment of money, or 
damages aſcertained by affi- 
davit, in bankrupt caſe. 
8 

I9. Bail in debt on a 5 
ment, if no bail in the ori- 
ginal action; aliter if bail 
on the original action. 83 
20. The like though error 
brought on the judgment, 
and 


= JE; 


and bail put in on the writ 
of error. Page 84 

21. Hard female caſe relative 
to bail. 85 

22, Priſoner diſcharged, not 
to be held to bail in debt 
on the judgment. 8 

23. Action againſt baron and 
feme, and wife only ar- 
reſted, ſhe ſhall be diſcharg- 
ed on common appearance; 
aliter if both arreſted. Sed 
Qu. and ſee 85 

24. Attorney not to be held 
to bail, unleſs for a con- 
tempt, Oc. 85 

25. Seamen and ſoldiers when 
to be held to bail, 86 

26. No bail if cauſe of action 
amounts not to 10/, but 
defendant to be ſerved with 
copy of proceſs. 86 

27. No bail in ales or coun- 
ty palatine, unleſs affida- 
vit be made of cauſe of ac- 
tion, and ſame amounts to 
201. or upwards. 86 

28. Nor on diſcontinuance, 
87 quere nor after nonſuit 
in B. R. id. 

29. If bail required, affidavit 
muſt be made of the cauſe 
of action. 92 

30. The form of the affida- 
vit. 93 

31. Before whom to he made. 


5 
32. How affidavits ſhould de 
penned in order to hold to 


bail. 


E 
33. Affidavit to hold to bail, 


or of ſervice of proceſs, may 
be made before plaintiff's 
attorney, if a commiſſion- 
er. Page 95 
34. Matter of bail examin- 
able by the court. 95 
35. On a dangerous battery 
bail may be had on an affi- 
davit and judge's order, 
99, 100 

36. Where debt 101. or up- 
wards, affidavit to be made 
and ſum ſworn to, and in- 
dorſed on the writ, 104 
37. In Landon and Middleſex 
four days to put in bail- 
108 

38. In any other city or 
county eight days. 108 
39. If in town, to put in bail 
before a judge at his cham- 
bars. 108 
40, To be entered with the 
proper hlacer, 108 
41. How on a Teflatum Ca- 
$145. 108 
42. The form of a recogni- 
Zance of bail before a judge. 

| 109 
43. Notice of bail put in. 
110 

44. Exception to the bail to 
be entered, and notice gi- 


; 


ven. 110 
45. Or elſe in 20 days, bail 
abſolute. 110 


46. Bail excepted to muſt ju- 
ſtify in four days, or other 
bail 


94,950 
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bail added, who, Oc. 
Page 110, 111 

47. Notice to be given of ad- 
ding or juſtifying. 111 
48. Notice of bail added and 


juſtifying. 111 
49. Affidavit of the ſervice of 
the notice. 43412 


50. Expence of putting in 
bail, adding and juſtifying. 
112 

51. Judge may appoint com- 


miſſioners to take bail, and 


to plead in the original ac- 
tion but on payment of 
coſts. Page 115 
61. No bail to be received or 
filled unleſs tranſmitted 
within the time aforeſaid, 
116 

62. If not filed in time, ap- 
plication muſt be made to 
the court, no leave in the 
treaſury. 116 
63. Notice of ſuch bail to be 
given in four days. 116 


the recognizance to be | 64. Name of defendant, and 


tranſmitted to one of the 


Judges. 40, 113 
52. Fee for taking recogni- 
ZAance 2s. I13 


53. Judges of aſſize may take 
recognizance of bail. 113 


54. Where bail may juſtify 


by affidavit. 113 
55. Bail put in before a judge 
muſt juſtify in perſon. 11 

e Sans age 3 
56. Of putting in bail before 


a commiſſioner. 114 
57. The recognizance and 
condition. 114 


58. Affidavit to be made of 
the taking ſuch bail. 114 
59. Bail taken by a commiſ- 
ſioner within 40 miles of 
Londen to be tranſmitted 
in 10 days, above 40 miles, 
in 20 days, unleſs, Ec. 
115 

60. And filed with the proper 
officer, or plaintiff may 
proceed on the bail- bond, 
and defendant not ſuffered | 


his bail, to be entered in 
commiſhoners book, where 
plaintiff's attorney to 
ſearch. 116 
65. Exception to be within 
twenty days after bail tranſ- 
mitted and notice, and 
then detter bail, or bail to 
juſtify. 116 
66. Bail excepted to, to be 
perfected in four days. 117 
67. Additional bail are to 
juſtify though not excepted 
to. 117 
68. Bail excepted to in the 
vacation to juſtify within 
the firſt four days of next 


term, EEE Bn 117 
69. What notice of juſtify- 
ing. 117 


70. Bail cannot juſtify, un- 


leſs bail before notice 
thereof. 118 
71, No attorney to be bail. 
118 


72. No 
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72. No ſheriff's officer to be 
bail, Page 118 
73. Of aſſigning the bail-bond 
118 

74. Sheriff on requeſt to aſ- 
ſign bail-bond to plaintiff. 
118 

75. Who may bring an ac- 
tion in his own name. 118 
76. When bail-band may be 
put in ſuit, 118 
77. Rule for ſheriff to return 
writ, 120 
78. The like to bring in the 
body. 120 
79. Meaning of rule explain- 
ed 120 in notes 
80. Sheriff not returning writ 
within ſix days after rule 
to pay coſts. 120 
81. Where an action lies 
againſt him for a falſe re- 
turn. 120 
82. If the ſame bail be put 
in above as was given to the 
ſheriff, the plaintiff may 
except, and proceed on the 
bail- bond notwithſtanding, 

if the bail do not juſtify. 
120, 121 

83. One bail eſteemed as no 
bail. 105 
84. Whether defendant can 
ſurrender till bail is com- 
plete. 122 
85. Debt on recognizance of 
bail, writ to be ſerved four 
days before the return, 122 
86, What time to ſurrender 
thereon, 122 


nn" _ __ a 


87. No action on a recogni- 
zance of bail pending a 
writ of error on the origi- 
nal judgment. Page 123 

88. When bail may ſurrender 
on a ſcire factas. 123 

89. Bail bound by death of 
defendant if Ca. Sa. re- 
turned. 123 

o. Ca. Sa. in order to charge 
the bail ſhould be in the 
ſheriff's office four days. 

123 

91. And have fifteen days 

between T %e and return. 
123, 124 

92. Bail loſt, if declaration 
differs from writ. 124, 126 

93. Bad, if returnable pend- 
ing a writ of error. 124 

94. Bail cannot be a witneſs 
for defendant. 124 


95. Bail jointly and ſeverally 


for 140 J. verdict for 3004, 
each ſhall pay 1401. 124 
96. Whether the delivering 
a declaration de bene eſſe, 
and proceeding thereon, 
will be a waiver of excep- 
tion to bail, 13¹ 
97. Of putting in bail to an 


attachment of privilege. 
285 
Bail on Habeas Corpus. 


1. Taken in abſence of plain- 
tiff or his attorney, to be 


de bene efſe, and filed, if no 
excep- 
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exception, within 20 days. | 

Page 314 

2. If no exception, and bail | 

not filed in four days after | 

the twenty, a Pracedends. þ 
3 314 

3. Bail taken of a priſoner 
to be delivered to the pro- 
thonotary to be filed. 315 

. But priſoner not to be dil- 
charged till bail aſſented to. 
Sc. 315 
Bail in all caſes of removal 
where bail below, except, 
Sc. 315 
6. Rule for Procedends, un- 
leſs bail in four days in 
term, and in fix days in 
vacation. 37 5 
Rule for better bail. 315 

8. Of juſtifying. 315 
9. Scire facias againſt bail, 
392 

10. Scire facias againſt bail | 

on a Habeas Corpus, taken 


by a commiſſioner defen- | 


dant in priſon. 


395 
See bills of coſts. — 


5 


[ 


; Bail-bond. 


| 


. If bail taken by a commiſ- | 


ſioner not filed within, Sc. 

laintiff may proceed on the 
Eail- bend, and defendant 
not to be ſuffered to plead 
in original action, but on 
payment of coſts, c. 115 


2. Of aſſigning bail- bond. 
Page 118, 624 

3. Sheriff on requeſt to aſſign 
bail-bond to plaintiff, 118 
4. Who may bring awaction 
im his own name. 118 
5. When bail- bond may be 
put in ſuit, 119 
6. If ſame bail be put in above 
as given to the ſheriff, the 
plaintiff may except, and 
proceed on the bail - bond 
notwithſtanding, if the bail 


do not juſtify. 121 
7. Of ſtaying proceedings on 
the bail- bond. 121 


8. Action muſt be brought 


thereon in ſame court 
action was Commented, 
119 


9. Bail-bond not void, pe- 
nalty exceeding double the 
ſum due. | 119 

ro. Of ſtaying proceedings 
thereon, 11), 121, 637 


Bailiff. 
Not to be bail, 118 


Bankrops. 


Order of Superſedeas to diſ- 
charge bankrupt, priſoner 
will be made on fir? ſum- 
mons. 612 in notes 


Baran 


2.1 


EN DU 


Baron and feme. 


1. Action againſt both, and 
wife only arreſted, ſhe ſhall 
be diſcharged on a com- 
mon appearance; aliter if 
both arreſted. Sed. Qu. 


Page 85 


2. Proceſs againſt both; ſer- 
vice on the huſband ſuffi- 
cient, 91 


| Bill. 
1. Of filing a bill againſt 


an attorney, and calling 
him in court. 296 
2. No forejudger till notice 
in writing. 2 
3. Notice of a bill filed. 297 
4. Bill againſt an attorney 
at the ſuit of an admini- 
ſtrator ſur aſſumpſit for mo- 
ney had and received. 291 
5. No bill to be filed till en- 
tered on record. 297 
6. Of filing a bill againſt a 
Peer or Member of parlia- 


ment. 597 


Bills of Cos. 


1. Bill of coſts on proceed- 
ings againſt an attorney. 


307 
2. Bill of coſts on proceedings 


— 


' 
| 


: 


| 


gan priſoners. Page 337 
Bill of coſts of Superſedeas 
to diſcharge priſoner out 
of cuſtody. 339 
4. Bill of coſts for defendant 
in ejectment, 374 
5. Bill of coſts on error 


brought in exchequer 
chamber, 437 
6. Bill of coſts for plaintiff in 
replevin. 446 


7. Bill of coſts for defendant 
in replevin. += 

8. Bill of diſburſements and 
fees on fine paſſed by De. 
P 


0. 472 

9. Bill of fees and diſburſe- 
ments on ſuffering a com- 
mon recovery. 505 
10. Bill of coſts on proceed- 
ings againſt parliament 
men. 601 
11. Bill of coſts on motion 
to ſet aſide judgment. 628 
12. Plaintiff's bill of coſts 
on defendant's arreſt. 640 
13. Defendant's bill of fees 
Sc. on putting in bail. 

| 044 

I4. Bill when cauſe tried by 
ſpecial jury. 646 
15. Bill on entring fatisfac- 


tion on judgment, 647 
Capias ad reſpondendum. 

1. IN treſpaſs. 88 

2.1 In debt. 96 


3 In 


DE 


2. In treſpaſs with an ac etiam 
in debt. Page 98 
4. In treſpaſs with an ac etiam 


in caſe upon promiſe. 9 
5. Teſtatum. 101, 102 
6. Non omittas. 103 
7. Amended, 80 


See Præcipe and Proceſs, 
Capias ly continuance. 103 
Capias ad ſatisfaciendum, 


1. Need not have 15 days 
between the Tele and re- 
turn, except to ground an 

exigent, or make bail liable. 

80 

2. To charge bail muſt lie 
four days in the ſheriff's 
office. 123 

3. And have 15 days between 
Teſte and return, 123, 124 

4. Ca. ſa. what. 258 

5. If defendant dies in exe- 


cution, plaintiff may have 


execution againſt the land 
or goods, 260 
6. If part levied on Elegit, a 
Ca. fa. lies for the reſidue. 
3 | 260 
7. Ca. ſa. in debt 
8. In treſpaſs on the caſe. 

203 
9. Sur afſumfpſ/it. 263 
10. Breach of covenant. 263 
11. Treſpaſs and affault. 


203 


262 


12. Treſpaſs. Page 264 
13. In ejectment for damages, 


264 
14. In replevin. 264 
15. For words. 264 
16. Teflatum Ca. ſa. 264 


17. Ca. ſa. after Sci. fac. 264 
18. Teſlatum ca. ſa. after 
Sci. fac. by an adminiſtrator 
durante minori ætate of an 
executor. 265 
19. Teſlatum Ca. ſa. for the 
reſidue after a Fi. fa. in 
debt. 266 
20. Ca. ſa. againſt two where 
ſeveral damages by inquiry 
in treſpaſs and aſſault. 267 
21. Upon a nonſuit in debt. 
267 

22. Teflatum Ca. ſa. of pri- 
vilege for an attorney 
againſt an attorney in debt. 

| 268 

23. Teflatum Ca. ſa. by a 
ſurviving plaintiff againſt 
an attorney in debt after 
269 


_—_ | | 
24. Teſtatem Ca. fa. againſt 


bail after nulla bona return- 
ed on a Fi. fa, 269 
25. Teftatum Ca. ſa, againſt 
an executor after a Devaſ- 
tavit and nulla bona re- 
turned. 271 
26. Ca. ſa. for damages a. 
gainſt an executor after 
nulla bona propria returned. 


* 
27. Ca. 


INDE & 


27. Ca. fa. in caſe at the ſuit 
of an executrix. Page 274. 


See Execution, 
Cauſes. 


Records in cauſes entered for 
„„ day of fittings after 
io oth 22 be left Le 
marſhal by ſeven o'clock 
of preceeding evening. 
| 88 
Certiorari. 


1. What. 3 in notes 
2. To the judges of the pa- 
lace upon an action brought 
on a judgment in that 
court. 519 


Chief Proclamator. 


His appointment and duty. 
> 36, 37 


f b 


 Chirographer, 


His appointment and duty. 
30 


To return Po/teas. 216 


Clerks of the Dockets, 


Their appointment and _y 
| I 


| 


' Clerk of the E ror, 


His appointment and duty; 
Page 33 


Clerk of the Eſſoins. 


I. His appointment and duty. 


26 
2. To lay before the court 


what rolls are wanting. 


257 
Clerks to the Judges, 


Their appointment and duty. 


$3 
Clerks of the Judgments 
Their appointment and duty. 
x 17 
Clerk of the Furies 
His appointment and duty. 
27 
Clert of the King's Silver. 


His appointment and duty. 
28, 29 


Clerk of the Outlawries. 


Glerk 


X 


His appointment and duty. 3. 
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of the Fleet Priſon. 4 2 1 0 


His appointment and duty. 1. Their appointment and 
Page 38 duty. Page 39, 40 
2. Affidavit to hold to bail, 1. 
Clerk of the Return Office and or of ſervice of proceſs, 
Office for Inrolment. 27, 28 | may be made before plain- 2. 
| tiff's attorney, if a com- 
Of writs for fincs and reco- miſſioner. 95 
veries. 27, 28 
Commſſioners for taking bail: 
Clerks of the Reverſals. 1. 
Their appointment and duty. 
Their appointment and duty. | 40, 96 2. 


I | 

e Conciliums, See Motions 6. | 

Clerk of the Treaſury and Clerks | 
of the Furats, or under Continuance. | | 

Clerks of the Treaſury and 3. 

Treaſury Keeper, Capias by continuance. 103 


Cats. 


I. Of eoſts in ejectment. 356 
Clerk of the Warrants, Inrol- 2. No coſts on a Scire factas 
ments and Efireats. till plea, | 407 
3. Double cofts of judgment 
His appointment and duty. 24] after verdict affirmed in er- 
5 ; ror. 428 LY 
Cognouit Action. 4. Of. coſts on cauſe being 
| made a remanet at aſſizes. 6. 
1. In debt. 236, 237 211, 212 
2. In debt on a bond. 237 | 5. See Bills of Cofts and Mea- 
3. With a relicta verificatione] ſure of Cofts in 635 
after per minas pleaded. 238 7 
4. The like after non ft fac- Covenant, 
tum pleaded. + 239 | 5 
ſee 638 | No bail in covenant unleſs for 
pay + 


* LA 


Their appointment and duty, 


IN D*-& £4 


payment of money, or da- 


mages aſcertained by affi- 
davit. Page 83 
County P alatine. 


1. When bail in a county 
palatine. 86, 87 
2. Of ſerving proceſs there. 


90 
Country Cauſes, 


1. Country attorney anſwer- 
able for agent, 64 
2. Where country attornies 
are concerned, proceedings 
ſhould not be delivered in 
country, but by agents in 
town. 64, 178 
3- Declaration muſt be de- 
livered to and demanded of 
agent in town, and not of 


attorney in country, and | 


no agreement can alter this 
practice, 64, 133 

4. If agent gives time to 
plead, country attorney 
cannot ſign judgment till 
ſame be expired. 65 

5. Plea delivered in country 
irregular, 65 

6. Iſſue muſt be tendered in 
town and not delivered in 
country. 65, 129. except. 
See id. 


7. Notice of trial muſt be 


given in town, but coun- 
termand may in country. 


65 


| 


8. Eight days notice of ex- 
ecuting writ of inquiry. 

| 246 

9. Notice to country attor- 
ney, 249 
10. Notice in country eject- 
ments. 354 
11. In country cauſe in e- 
jectment, where declara- 
tion is of Trinity term, no- 
tice may be good to appear 
in next Hilary, (paſſing 
over Mich.) term, tho? not 
uſual practice, Page 341 
in notes 

12. Where cauſe of action in 
country cauſes is local, 
and cannot be tried but at 
aſſizes, judge will be go- 
verned in his orders for 
ſame, as aſſizes happen; 
if cauſe of action is tran- 
ſitory doctrine as in town 


cauſes, 615 
Court. 

1. It's juriſdiction. 1 

2. It's officers. II, &c, 


Court Keeper. 


His appointment and duty. 
37 


Crier. of the Court. 


Their appointment and duty. 


6, 37 
X 2 1 Crier 


4 N. D E A. 


Crier at Niſi Prius in London 
and Middleſex. 


His appointment and duty. 
35 


Criminal Converſation. | 


Fregit in any county, or for 
any cauſe of action. 
Page 87, 125, 126 

3. Summonitus and attachiatus 
their difference. 125 


4. On a clauſum fregit, or a 


clauſum fregit with an ac 
etiam, may declare in any 
county. 3 


1. No bail unleſs by order: 63 5. On a Præcipe quod reddat 


2. Full cos. 630 

3. Trial at bar. 188 

4. Proof of marriage. 631 

5. Evidence, 632 

6. Plea under ſtatute of limi- 

tations. 632 
Cuſtos Brevium. 


His appointment and duty. 11 


| | Debt. 
1. TRAIL in debt on a judg- 


ment if no bail in the 
original action; aliter if 
bail in the original action. 

; I 

2. The like, though 5 
brought on the judgment 
and bail be put in on the 
writ of error. 71 


* 
. 


Declaration. 


1. Declaration muſt be de- 
manded of agent, and not of 
country attorney. 64 


2. May declare on a clauſum [ 


mutt declare in debt, except 
it be by the bye. 126 
6. The like on an attach- 
ment of privilege, 126 
7. On a declaration at ſuit of 
Baron and Feme, the huſ- 
band cannot declare by the 
bye at his own ſuit. 126 


8. Declaration by the bye 


| when to be delivered. 126 
9. Of delivering declaration. 
127 

10. Of delivering declaration 
when the defendant's attor- 
ney cannot be found. 127 
11. Plea to be demanded in 
writing. 127 
12. Plaintiff has till the end 
of the ſecond term to de- 


liver his declaration. 128 


13. Defendant at the end of 
the ſecond term may give 
a rule to declare. 128 
14. Declaration to be de- 
manded in writing. 128 
15. For want of declaration 
Nen Proſs may be ſigned. 
| SM 
16, Declaration to be de- 


manded of the agent, and 


not 


I ND 


not of the country attor-| 

. = Page 64, 128 

. Where no rule, the plain- 
Tg hath till the effoin day 
of the third term to declare, 
128, ſee 129 

18. Plaintiff hath two terms 
to declare after bail com- 
plete. 129 
19. Where the plaintiff ap- 
pears for the defendant, the 
declaration to be left in the 
office, and notice left for 
defendant at his laſt place 
of abode. 129 
20. Declaration well deliver- 
ed from time of notice. 129 
21. And if defendant, doth 
not plead, plaintiff may 
ſign judgment without 
further calling for a plea. 
129 

22. Where plaintiff appears 
for defendant, he 1aay pro- 
ceed without taking notice 
of any attorney defendant 
may have afterwards em- 


ployed, 130 
23. When defendant ſhall 
3 in four days. 130 


When declaration may 
. delivered de bene e//e, 1 30 
25. When defendant 
eight days to plead. 130 
26. Such declaration to de 
delivered with notice when 
to plead. 131 
27. The four or eight days 
to plead are incluſive, gre! 


2 


hath 37 


E 


the notice may be given 


accordingly. Page 130 
28. Declaration may be de- 
livered de bene eſ/e before 


time for bail or appearance 


- _— :" "T6 
Whether declaration de 
"law e and proceedings 


thereon will be a waiyer of 


exception to bail. 13T 
30. On declaration de bene efſe 

judgment cannot be ſigned 

till appearance entered. 


131, 132 
31. Indorſement on declara- 
tion de bene eſſe, * 132 


32. Declaration to be deli-- 


vered four days excluſive 
before the end of the term. 
132 
All declarations muſt be 
"Siva beforenine o'clock 
in the evening. 132 
34. Declaration delivered to 
defendant, his attorney be- 
ing known, is bad. 132 
335. Muſt be delivered to the 
agent, not to the country 
attorney, 
36. Declaration is only wall 
delivered from the time of 
notice.. I3 
. Notice to plead in four 
days when it ſhould be 
eight, irregular. 133 
38. What declarations can- 
not be conſolidated. 13 
39. Notice need not ſet forth 
the whole declai — 
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40. Irregularity in delivering 
declaration to be complain- 
ed of two days before exe- 
cuting inquiry. Page 134 

41. Leave to amend decla- 
ration, but not to with- 

draw ſame and declare d- 
novo. 145. 
42. Declaration in dower. 
307 
42. Debt on a judgment. 
228, 512 

43. Debt by an adminiſtra- 
tor de bonts non on a judge- 
ment recovered by the te- 


ſtator. 514 
44. On bond. 135 
45. On a Mutuatus. 136 


46. Indeb. as for monies lent. 

| 137 
47. for monies had and 
received to plaintiff's uſe. 
138 

48. ——for monies laid out. 


f 122 
49. Declaration on an inland 


bill of exchange. 139 
50. — on a promi- 
ſory note. 141 


51. —.— for the uſe and 
occupation of an houſe, 


145 

52. Indeb, aff. for work done 
and materials found. 148 
53. Declaration for not re- 
pairing fences. 149 
54. Debt on a judgment in 
the palace court, 518 
55. Declaration on a Scire 


facias upon a judgment re- 


| 


covered in the late king“ 
time againſt the defendan 
and his wife (ſince decea- 
ſed) executrix, defendant 
being now adminiſtrator of 
his wife, and adminiſtra- 
tor de bonis non of her te- 
ſtator. Page 401 
56. Declaration on a Scire 
facias upon a judgment for 
aſſets in futuro againſt an 
executrix. 404 
57. Declaration in debt qui 
tam on ſtatute 8 Ann. c. . 
I. 35. for not inſerting in 
indentures of apprentice- 
ſhip the full ſum received, 


531 


58. Debt gui tam on the ſta- 
tute for keeping a grey- 
hound and killing a hare, 
not being qualified. 582 

59. Declaration in prohibi- 
tion. 563 

60. Declaration againſt a 
hundred on the ſtatute of 
hue and cry, 572 

61. Debt on a bond. 135 

62. Debt on a mutuatus. 136 

63. Debt on a bond by an 
executrix againſt the heir 
of the obligor. 520 

64. Debt on a bond by a ſur- 
viving obligee. 523 

65. Debt on a bond by an 
executor, 524 

66. Debt on a bond againſt 
an executor, 525 

67. Debt on a bail- bond at 
the ſuit of an attorney, 527 

68. Debt 


IN DU 


68. Debt for rent reſerved 
by indenture at the ſuit of 
the heir. Page 566 

69. The like againſt an aſ- 
ſigne. 568 

70. Debt againſt the ſheriff 

for an eſcape. 535 

71. Declaration on a bill of 
exchange. 139 

72. Declaration on a promil- 
ſory note. 141, 294 

73. Declaration in caſe on a 
policy of inſurance. 


74. Indeb. a/. for goods ſold 


and delivered. 142, 295 
75. Quant. val. thereon. 
295 

76. Indeb. aſſ. for money lent, 
$37 

77.— for money had 
and received. 138 
78. for money laid 
out. 139, 147 


79. —— for the uſe and 
occupation of a houſe. 145 
80. Quant. meruit thereon. 
146 

81.— for the uſe of 
horſes, coach, &c. and at- 
tendance of ſervants. 242 
82. Quant. meruit thereon. 
243 

$3. for work and ma- 
terials. 148 
84. Juant. meruit thereon. 


| 149 
85. Indeb. aff. by an adm 


ini- 
ſtrator for money had and 


86. Ind. aſſi at the ſuit of an 
attorney for fees and diſ- 
burſements. Page 287 

87. Quant. meruit thereon. 

288 

88. for the charges 
of a funeral. 410 

89. Quant. meruit thereon. 

411 

go. Caſe againſt an innkeeper 
for Joling a horſe belonging 
to his gueſt, 551 


7 | 91. Caſe for dilapidations, 


not repairing achancel, &c, 
560 

92. Caſe for not repairing 
fences. 149 
93. Caſe for inticing away 
and detaining plaintiff's ap- 
prentice. 555 
94. Declaration for taking 
and detaining plaintiff's 
wife. 558 
95. for carrying away 
plaintiff's wife, goods and 
chattels. 558 
96. ——— for criminal con- 
verſation with plaintiff's 


wife. 559 


97. Inſimul computaſſet. 144 
. Caſe on a ſpecial promiſe 


to deliver back a gold 
watch, or pay fourteen 
guineas by a certain day, 


293 

99. Caſe on Aſumpſit to de- 
liver goods according to 
agreement, earneſt being 


received in life of inteſtate. 
291 


ven. 542 
100. Caſe ſur aſſumpſit to pay 
X x 4 tor 


IND 4 


for a-gelding let to a third 
perſon if he did not return 
It; Page 543 
101. Caſe at the ſuit of an in- 
fant by his Prochein Amy 
againſt a ſheriff for a falſe 
return, whereupon the 
plaintiff was arreſted on at- 
tachment for a reſcous. 545 
102. Caſe for unſkilfully ma- 
naging a ſhip, whereby ſhe 
ran againſt a lighter and 
damaged the plaintiff 's 
goods therein, 550 
103. Declaration in eject- 
ment of five chambers and 
a kitchen, 301 
104. —— of five meſ- 
ſuages. 341 
105. — of manors, meſ- 
ſuages, barns, ſtables, &c, 


344 
106. -— ON a double de- 
mile, 347 


107, Treſpaſs. for breaking 
plaintiff's cloſe, 152 
108, Treſpaſs for entring and 
hunting in plaintiff's chaſe 
or warren, and killing the 


game, ; 554 
109. Declaration for ſhoot- 


ing a greyhound. 584 
110. in aſſault. 153 


111. —— in trover. 153 
112. in trover by aſ- 


ſignees of cammiſſioners of 
bankruptcy. 544 
713. Calling defendant ad- 
miniſtrator in declaration 
is ſufficient, without al. 


| 


ledging adminiſtration was 
committed to him, Page 


380 


114. Of declaring againſt pri- 


ſoners. See Priſoners and 


314. 31 
115, Miſtakes in 3 
may be amended by iſſue. 
616 


Deeds. 
Of inrolling them. 632 


Demands. 


All demands muſt be made 


before nine o'clock in the 


_ evening. 132 


Demurrer. 


1. Paper books in demurrers 
how to be delivered. 217 
2. No argument till books 
delivered. 218 
3. If either ſide neglect, the 
other ſide may deliver all 
the books. 218 


4. And be reimburſed by the 


attorney making default. 
218 

5. If not paid before judg- 
ment to be allowed in coſts. 
218 

6. If no coſts, attachment 
againſt attorney making 
default, 218 
7. General demurrer to a de- 
claration, 


INDEX 


claration, joinder, concilium. | 
Page 220 

8. Special demurrer to a de- 
claration at the ſuit of an 
attorney ; day for plaintiff 
to join in demurrer ; plain- 
tiff makes default: Judg- 
ment for the defendant. 
221 

. Demurrer to a declaration 
for not alledging that ad- 
miniſtration was granted to 


defendant, 223, 224 
10. General demurrer to a 
plea and joinder. 223 


11. Special demurrer to a plea 
of Nil debet on a bail- bond, 


and joinder. 224 
12. Demurrer to a replica- 
tion and joinder. 225 
13. Demurrer to a rejoinder 
and joinder, .:: "220 
14. Of going to argument on 
demurrer. 227 
15. Of delivering the paper 
books. 227 


16. Where in caſes of de- 
murrer defendant's attor- 
rey obliged to accept notice 
of inquiry. 228 

17. In judges books counſels 
names, number roll and 
day of argument to be ſet 
down. 228 


Dies non juridici. 79 
Diftringas, 


J. Of ſuing out Diftringas 


againſt a peer or member 
of parliament for non-ap- 
pearance, Page 598, 599, 


600 
2. Order of court enquiring 


the appearance of either, 
may be enforced by Di/- 


tringas. 598 


Diftringas juratores. 
Where it need not have 15 


days between the Tee and 
return. 80 


Docketting. See Rolls, 


Dawer. - 


1. Count in dower. 5O 


2. Judgment by Nil dicit. 507 
3. Writ of ſeiſin and inquiry 
awarded, — 


4. Defendant by guardian 


ſays he was always ready 
to render dower. 509 
5. Imparlance, judgment and 
writ of ſeiſin and inquiry 
awarded. 50 


6. Plea in dower, huſband 
not ſeiſed. SHI 


Eſectment. 


A TTORNEY not to 
be leflee in ejectment. 

5 
2. Ejectment is a fiction, Re 
in breaſt of court. 340 
in notes 
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D. 
3. Nominal plaintiff cannot 16. Notice to appear in be. 


releaſe. Page 340 in notes 


4. Caſual ejector cannot bring 
error. 340 in notes 


ginning of Mich. term, + 
London ſufficient, being va 


cant poſſeſſion, 243 in notes 


5. Attorney ordered to Non 17. Notice ſubſcribed by no- 


pros ſuch a writ, at his 
own expence, and pay coſts. 


| 340 in notes 
6. Of commencing the ac- 
tion. 540, 541 


7. Tenant in poſſeſſion may 
be admitted to defend title, 
on entering into common 
rule. 341 

8. Precedents of declarations. 

341, 344» 347 

9. Judgment refuſed upon 
declaration intituled Trin. 
term 17 Geo. II. inſtead of 
16 and 17 Ges. II. 341 

10. In country cauſes, where 
declarations are of Trinity 
term, notice may be to ap- 
pear in next Hilary, (paſs- 
ing over Mich.) term, tho? 
not uſual practice. 341 

in notes 

11. Rule for judgment of 
lands in Wales. 341 

in notes 

12. One meſſuage or tene- 
ment too uncertain. 342 

13. Demiſe is never amend- 
ed without conſent. 342, 

616 in notes 

14. Form of notice to te- 
nant in poſſeſſion. 34.3, 346 

15. Declaration is fuſt pro- 
ceſs, 344 


| 


minal plaintiff, inſtead of 
caſua! ejector, bad. 344 
in notes 

18. Appearance ſhould be en- 
tered of term mentioned in 
notice. 346 in notes 

19. Sixteen iſſues conſoli- 
dated into one. 349 

20. Demiſe may be laid on a 
day after term declaration 
is of. 349 

21. Intent of ſigning judg- 
ment againſt caſual ejector. 

349 in notes 

22. Difference between judg- 
ment obtained by default 
againſt caſual ejector, and 
on verdict againſt defen- 
dant, - 349 in notes 

23. Ny judgment againſt ca- 
ſual ejector, without mo- 
tion and notice to tenant 
in poſſeſſion. 350 

24. To whom declaration 
may be delivered. 

25. Contents of declaration 
and notice muſt be ſigni- 
fied and explained at time 
of ſervice. 350 

26. Service of declaration 
muſt be on premiſſes in 
queſtion, except in caſe of 
ſerving tenant perſonally, 

351 
27. In 


33 


34 


LIN D 


27. In what caſes tender of | 
declaration, and refuſal, 
muſt be proved or con- 
feſſed. Page 351, 352 

28. Service of declaration 
where tenant abſconds or 


ſecretes. 351 
29. What tender good ſer- 
vice. 351 


30. Service of a lunatic. 352 
31. Service in ejectment for 
pariſh poor houſe. 352, 

$ 

32. Tenant in poſſeſſion to 
have notice to appear be- 
ginning of enſuing term. 
_ ---. "0g 

33- Within what time mo- 
tion for judgment muſt be 
made, 353 
34. Rule of Trin. term 32 
Car. II. relates only to ſer- 
vice of tenants in poſſeſ- 
ſion. 353 
35. Ejectment on vacant poſ- 
ſeſſion, in London or Mid- 
dleſex, on ſtat. 4 Geo. II. 
chap. 28. may be moved 
at any time in term, 353, 


3 
36. No inſtance, in caſe of 
vacant poſſeſſion, except 
ſame be within 4 Gee, II. 


chap. 28. in which any 


perſon claiming title hath | 


been let in to defend; for 
he who can firſt ſeal a leaſe 
on premiſſes, may obtain 
poſſeſſion, and any other 
perſon claiming title, may | 


E K. 


eject him if he can; and 
no defence can be made in 
this caſe, but by real 
ejector. Page 353, 354 

37. Declaration muſt be de- 
livered before Eſſoin day 
of term. 354 

38. Notice in country eject- 
ments. 


39. In London and Middleſex. 
354 

40. Of pleading ancient de- 
meſue. = 
41. Motion for judgment. 
355 

42. Affidavit of ſervice of 
declaration, 355 
43- Affidavit on wives of A. 
and B. who or one of them 
are tenants, &c. not ſufh- 
cient, 355 
44. Nor on A. B. tenant, or 
C. his wife. 355 
45. But on wife of tenant in 
poſſeſſion, as ſhe informed 
deponent, which informa- 
tion he verily believes to 
be true, ſufficient. 355 
46. Affidavit of ſervice of de- 


65 | claration ſworn before 


plaintiff's attorney, as a 
commiſſioner, irregular, 


355» 356 
47. Expences of motion for 
judgment, 356 


48. Rule for judgment againſt 
caſual ejector. 356 
49. Secondary not to receive 
declaration, unleſs ſigned 


by ſerjeant. 357 
50. Se- 
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50. Secondary on requeſt to 
ſhew his alphabetical table 
of ejectments. Page 357 

- 51, Of ſigning judgment a- 
gainſt caſual ejector. 357 

52, Of tenant's appearing. 

53. A n 
a arance though en- 

8 2 firſt four days, 
is conſidered as of firſt day 
of term. 357 in notes 

54. Appearance muſt be en- 
tered with filacer, and rule 
marked by him before left 
in Common Pleas office. 

358 

55. Form of common rule. 

355» 350 

56. Plea with name of plain- 
tiff's leſſor, inſtead of that 
of nominal plaintiff, pro- 
perly intitled. 360 
. Of the conſent rules. 360 

58. Where ſeveral defend- 

ants, and ſome refuſe to 
confeſs leaſe,entry,&c. 360 

59. If iſſue not paid for, 
judgment againſt defend- 
ant. ; | | 

60. NMiſt prius record, 361 

61. Poſlea. 364 

62. Of new trials. 365 

63. Of coſts. 365 

64. Where leaſe muſt be 
actually ſealed on premiſſes. 

364 

65. Where fixing declaration 

on door of houſe ſhall be 


166. Of ejectment for rent. 


Page 36 

67. Rent and coſts — 
into court proceedings to 
_ 365 
68. Of recognizances in er- 
ror, in value of two years 
profits, &c. 365 
69. On vacant poſſeſſion may 
move for judgment any 
time in term. 353, 365 
70. Forfeiture of tenant ſe- 
creting declaration. 366 


71. Landlord empowered to 


make himſelf defendant. 
366 
72. Landlord explained. 366, 


73. Landlord cannot be made? 
defendant, without tenant, 
though he refuſes to ap- 
pear, but may be added to 
him. 367 

74. When motion for land- 
lord to defend may be 

made. 367 in notes 

75. Tenant not obliged to 
appear and defend, though 
landlord offers to indemnify 
him, but time for appear- 
ance inlarged, 367 

76. Reaſon of judgment a- 
gainſt caſual ejector, in 
caſes where landlord is per- 
mitted to defend without 
tenant. 367 

77. Landlord is to enter into 
common rule by conſent; 


before 2 Ges. II. chap. 19. 


legal ſervice, 304 


he 


1 
he might have been added 


defendant; he is conſidered 
as tenant in poſſeſſion. 367 
78. Impolition at court by 
landlord reſented, 368 
. Rule for execution, in 
what caſe abſolute in firſt 
inſtancey and not mf. 368 
89. Rule niſi for ſetting aſide 
Non pros. for not confeſſing 
leaſe, &c. ordered on pay- 
ment of coſts, though re- 
gular. 368, 369 
81. Writ of reſtitution grant- 
ed. 369 
92. What proceeding is a 
fraud, and not contempt 
of court. 369 
83. Hab. Corp. and not cer- 
tiorari proper proceſs to re- 
move ejectment from infe- 
rior court. 369 


84. Form of hab, fac. 5 
85. Form of hab. fac. "IT 


and fi. fa. 370 
86. Hab. fac. poſſ. for exe- 
cutor. 371, 372. 


87. Hab. fac. pofſ. defendant | 


not putting in bail in error, 


dh. ———— 


held regular, 372, 373 
Elegit, 

I, what. 261 

2. If only part levied, Ca. ſa. 

lies for the reſt, 260 

3- — in debt. 2280 
4. — in treſpaſs. 282 | 
5. — after Sci. fa. 282 | 


E X 
6. Elegit on a judgment by 
Sci. fa. quare dampna af- 


ſideri non debent poſt mor- 
tem querentis port. per execu- 


tricem. Page 283 
7. May have many elegits. 
284 

Error. 


1. Bail in debt on a judg- 
ment if no bail in the ori- 
ginal action, though a writ 
of error be brought on the 
judgment, and bail be 
brought on the writ of er- 
ror, | 83 

2. A writ of error. 426 

3. Of allowing it, 427 

4. Writ of error no Superſe- 
deas on any ſingle bond 
for debt, bond conditioned 
for payment of money only, 

debt for rent, or on any 
contract, unleſs bail put in 
to proſecute with effect, 
pay debt, &c, and coſts for 
delay of execution. 427, 

3 

5. Error, no Super ſedeas after 
verdict on action, on ſtat. 
2 Edw. VI. Promiſe for 


payment of money, trover, 


covenant, detinue and treſ— 


paſs, unleſs bail as afore- 
ſaid. 428 
6. On writ of error after ver- 
dict double coſts if judg- 
ment affirmed, 428 


7. Ener, 
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7. Error, no Super ſedeas after | 
verdict in any perſonal ac- 


tion, unleſs bail as afore- 
ſaid. Page 429 
3. Nor after verdict in dower 
or ejectment, unleſs plain- 
tiff in error be bound, &c. 
429 

9. On affirmance, diſconti- 
nuance or nonſuit, to pay 
coſts. 429 
10. On affirmance, c. writ 
to inquire of the meſne pro- 
fits, Cc. 429 


11. Not to extend to execu- | 


tors, c. penal ſtatutes, 
Sc. nor indictments, Oc. 

| 430 

12. In what penalty recog- 
nizance ſhall be taken on 

a writ of error, after ver- 
dict on ejectment or dower. 
430 

13. No bail in error on bond 


for performance of cove- 


nants, tho' the condition 
did not appear on record. 
430 

14. Bail in error on judgment 
upon bond, for payment of 


money mentioned in a| 


mortgage. 431 
15. No bail required in error 


brought by bail in error. 


431 

16. No execution Non 0% 
errore, without certificate 
of Non proſi ſigned. 431 
17. Writ of error to be deli- 


vered to the clerk of the | 


* 


| 


errors, till then no ſtay of 
execution, Page 431 
18, Writ of error Superſedeas 
only from delivery to clerk 
of errors, 431 
Ig. Where bail required, bail 
to be put in in four days, 
aliter execution. 431 

20. Bail to be perfected in four 
days after exception. 431 

21. No execution for not 
tranſcribing without certi- 

ficate, 432 
22. Of perfecting bail on rule 
for better bail in vacation, 
; 4.32 

23. Time for perfecting bail 
refuſed, no real error be- 
ns aſſigned, 432 

24. Execution after error, tho? 
before notice, void. 432 

25. Debt on judgment after 
error, 432 

26. Pending error no exigent 
54 Ca. Sa. on original 
judgment. 

27. Debt on judgment 2 
ing error, plaintiff may 
proceed to judgment, but 
can't have execution if de. 
fendant applies. 433 

28. Debt on recognizance a- 

gainſt bail pending error, 

proceedings ſtayed, 433 


the death of the chief juſ- 
tice, execution with the 


leave of the court. 433, 
= 434 
30. Of tranſcribing. 434 


31, W 


29. If writ of error abates by 


er! 


N 


31. What time clerk of the 2. Or bail abſolute in 20 


errors takes to tranſcribe. 
8 Page 434 
32. Bail cannot juſtify in 
court, unleſs bail before 
notice thereof. 118 
3. Leave to file warrants of 
attorney after error denied. 
434, 435 

34. Warrant of attorney a- 
mended after error brought. 
435 

35. Record amended after er- 
ror brought. 435 
36. The like on payment of 
coſts, if plaintiff in error 
did not proceed, 435 
37. No diſcontinuance after 
error brought, without pay- 
ment of coſts. 436 
38. Sci. fa, on recognizance 
of bail in error, need not 
ſet forth condition of re- 


—— 436 
39. Coſts on error in Exche- 
quer chamber. 437 


See Motions. 


Eſſans. [ 
1. Of entering eſloins, xe re- 
cipiatur eſſoin, adjourning, 
6 26 
'y Eſſoin days. 73 79 
3- Eſſoin cannot be caſt by 
attorney. 26, 600, in notes 


Exception to bail, 
1. To be entered, and notice 
given of it, 108 


E 5 
days. Page 110 
3. On exception, bail muſt 


juſtify, or new bail added, 
who, &c. in four days. 111 

4. Exception to bail taken by 
commiſſioners, to be within 
20 days after tranſmitted, 
and notice; and then bet- 
ter bail, or bail to juſtify. 
116 

5. Bail excepted to, to be 
perfected within four days. 


11 
6. Additional bail to juſtify, 
tho* not excepted. 117 
7. Bail excepted to in the va- 
cation, to juſtify within the 


firſt four days of the next 


term. 117 
8. What notice to be given 
of juſtifying. 117 


. Though writ of error Non 


preſs d, bail liable, 434 
10. i ſame bail put in above 


as given to the ſheriff, the 
plaintiff may except, 120, 
I2L 


Executions, 


See 635. 


1. Capias ad ſatisfa: 258 
2. If defendant dies in exe- 


cution, plaintiff may have- 


execution againſt the lands 
or goods. 259 
3. Fieri faciat. 260 
4. Where 


r — 


2 


— — 9 - 


Can Ne - wtf 2 #- +» $A 


F 

* 
0 
FI 
S 2 
4 
51 
* * 
= 
= 
* 

8 1 
©} 
* 
1 
+ 

| 
F 
* 
7 C 
14 
} : 
. 
| 
} 
: 
| 


— ; 
2 
F< 


— % a ah 
l * 
——— — 2 . 
= « Y * —_ 
od " F wt, 
* 


— 


— - tab wa; dd an 3%... 
— — — 
—— . - — 
© po A * _ * FI — 5 = 


D 


4. Where executed after de- 
fendant's death. Page 260 
5. If only part levied, Ca. ſa. 
or Elegit tor the reſidue. 


260 

6. Elegit. 261 
7. If only part levied, Ca. ſa. 
for the reſidue. 261 


8. Execution to be ſued out 
within the year and day, or 
elſe a Scire facias. 261 

9, Where helped by continu- 
ances on the roll. 261 

10. Of Teſlatum executions, 

| 262 

11. Of execution pending 
debt on the judgment. 262 

12. After execution executed 

the court cannot enquire 
into the Quantum of debt 
and coſts, 262, 

15. Priſoner diſcharged for 
want of being charged in 
execution, not liable to be 
taken-in execution. 328 


See Ha, Corp. ad ſatisfa. 
And Habere facias poſſeſſionem. 
E XECUROY So 


1. No bail of an executor, un- 
leſs on a Deva/iauit return- 
ed. 81 

2. Entry of Scare facias in 
debt for an executor. 379 

3. Entry of Scire factas in caſe 


for an executor, where 


cutory, and before final 
judgment. Page 386to 392 
4. Entry of Scire facias in 
debt againſt an executor. 
382 

5. Scire fiert inquiry in debt 


executrix. 398 
6. Scire facias on a judgment 
recovered in the late kings 
reign againſt defendant and 
his wife (ſince deceaſed), 
executrix. Defendant ad- 
miniſtrator of the wife: 
Plea no aſſets. Replica- 
tion. 401 
7. Scire facigs againſt an exe- 
cutor on a judgment of aſ- 
ſets in futuro Plea no af- 
ſets, and iſſus. 404 


Exigenter. 
His appointment and duty. 31 
| Fees. See Bill of Cofts. 


Fieri facias. 


1. HERE it need not 


have 15 days be- 
tween the Tee and return. 
ä 80 
2. Quaſhed, being made re- 
turnable on a general re- 
turn day inſtead of a day 
certain. . 80 in notes 


3. What. 260 
4. Where executed after de- 


plaintiff died after interlo- | 


fendant's death, 260 
5. It 


for executors againſt an 


IND #3 :4 


5. If only part levied, Ca. ſa. 


or Elegit for the reſt. Page 

| 260 

6. Fi. fa. in debt. 275 
7. Teſtatum fi. fa. 275 
8. Zi. fa. againſt an admini- 
ſtratrix. | 276 


9. Teſlatum fi. fa. after Sci. 
a. in caſe ſur aſſumpſit a- 
gainſt the wife, dum ſola. 
277 
10. Fi. fa. on a judgment by 
a feme executrix whilſt 
ſole, whereupon execution 
is awarded on a Sci. fa. at 
the ſuit of huſband and 
wife. 277 
11. Fi. ſu. againſt bail after 
Sci. fa. 278 
12. Award of Fi. fa. and con- 
ti nuances. 27 
13. Fi. fa. in debt after Sci. 
fa. for executors on a judg- 
ment recovered by teſtator. 
280 


Filacers. 


1. Their appointment and 
duty. 22 Ec. | 

2. Of proceſs delivered with- 
out his name, 56 | 


S408 
Fines on writs payable to the king. 
97, 219. 


Fines for conveying lands. 


1. Method of taking a fine in 
court, 453 
Vor. I. | 


2. Præcipe for writ of cove- 
nagt._ Page 454 
3. Præcipe and concord. 454 
4. Of taking it before the 
chief juſtice, a judge, or a 
ſerjeant. 455 
5. By Dedimus poteſlatem. 456 
6. Stat. 32 Geo. II. chap. 14. 
concerning the pre- fine. 
7. Of paſſing the fine 3 
the ſeveral offices. 461, C. 


8. Where an afhdavit neceſ- 


ſary of the due execution of 

a fine. 462 
9. The form of the affidavit. 
. 464 

10. Fine paſſed by affidavit 
of a tradeſman. 467 
11. Death of one of the cog- 
nizors before the king's ſil- 
ver entered, but no Caveat 
till after, 407 
12. Fine taken beyond fea, 
and not ſigned by the par- 
ties, ordered to paſs. 468 
13. Fine amended, 469 
14. If party die before return 
of writ of covenant, all is 
void. 469, 470 
15. Bill of diſburſements and 
fees, on fine paſſed by De. 
Pe. 472 
16. A fine by three conuſors, 
and the wives of two of 
them, to two conulees, 
upon two writs of cove- 
nant, 409 


Tp ves 


, - 
r 
- = . 0 a 


* JE 
N 9 . n * "I 8 0 of : +” 8 CE, 
n be K o = . 1 m— — 
rn N gory —— * _—_ 
. : S gr r 1 3-" 3 2 
g 9 - _ > 2 RP 


a — * „ 2 
4 / wat” wt mens «<a — 


* 3 . 


. o 82 — * N. 
r 


6 2» - 


— — 


« — * 8 


93 5 — 
— — !] —— oo — - — 


4 


* — — —ũ— ———p¶ů ů —ĩÜů — wrong Y” OS* * 


R 


See Clerk of the king's ſilver, | 


chirographer. 
See Return office. 
F. or & ud ere 


1. No forejudger of an attor- 
ney, till notice in writing 
of a bill being filed. Page 

297 

2. Of forejudging an at- 
torney. 299 

3. Memorandum and fore- 


judger. 299, 300 
Franchiſes. 


Proceſs to be ſerved there by 
the proper officer, 90 


General I ue. 
1. Form of it. 619 
Guardian. 


1. Summons for infant, that 
defendant may name him a 
guardian. 613 


Habeas corpora juratorum. 


. HERE it need not 
have 15 days be- 

tween the Te and return. 
2. Habeas corpora juratorum. 
20 


Habeas corpus cum cauſa, Page 
308 


1. Cauſe not to be removed 
by Habeas corpus, unleſs 
delivered before jury ſworn, 

308 

2. And before iſſue joined, 

a 309 

3. If carried back by Prece- 
dendo, not to be removed 
again before judgment. 309 

4. Cauſe not concerning free- 
hold, and not exceedin 
5 J. not to be removed. 309 

5. To what courts this ex- 
tends. 309 

6. Inferior courts may pro- 
ceed in actions not exceed- 
ing 5/. tho' there be other 
actions for above 5/. 310 

7. Habeas corpus directed to 
any ſheriff (except London 
or Middleſex) to be return- 
able on a day certain in 
term. 310 

8. If to the ſheriff of Londen 
or Middl:ſex, may be re- 
turnable immediately. 310, 

II 

9. And the ſheriff 3 
tutn ſuch writ the ſame 
day. 311 

10. Priſoner charged with 
proceſs out of this court 
may be committed, though 
charged with proceſs out 
of B. R. or Exchequer. 


11 
11. If 


19 


2C 


2] 
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11. If charged with proceſs 
out of this court, return— 
able at a day to come, may 
be committed. Page 311 
12. Return of Habeas corpus 
muſt be on a day certain, 
if in -court in term time, 


311 
13. Of removing a priſoner 
to the Fleet. 311 


14. A Habeas corpus to the 
ſheriff of Middleſex return- 
able before a judge. 312 


15. The expence. 313 
16. A Habeas corpus to the 
palace court, 313 


17. A Habeas corpus to an in- 
ferior court within 5 miles 
of London may be returna- 
ble immediately, 314 

18. Bail taken in abſence of 
plaintiff, or his attorney, 
to be de bene eſſe; and if 
no exception within 20 
days, to be filed, 314 

19. If no exception, and bail 
not filed within 4 days after 
the 20, a Procedendo. 314 

20. Bail taken of priſoners, 
to be delivered to the pro- 
thonotary to be filed. 315 

21. But priſoner not to be 
diſcharged till bail aſſent- 


ll, Os: - 315 
22. Bail in all caſes of remo- 
val, except, c. 315 


23. Rule for Procedendo, un- 
leſs bail in 4 days in term, 
and in 6 days in vacation. 


315 


24. Rule for better bail. Page 
45 315 

25. Of juſtifying. 315 
26. Like notice of bail as in 
other caſes. 316 
27. No limited time for Pro- 
cedendo without bail. 316 
28. Cauſes removed from ci- 
ties and towns where the 
aſſizes are ſeldom held, to 
be laid in the county where- 
in, „ 
29. A Procedendo on a Habeas 


corpus to the palace court. 
318 
30. The like. 319 


31. The like on a writ of 
Habeas corpus returnable in 
court. 319 


Habeas corpus ad ſatisfaciendum, 
1. A Habeas corpus ad ſatiſ- 


faciendum to the warden of 
the Fleet to bring a priſoner 


up to be charged in exe- 


cution. 316 
2. Number roll to be indor- 
ſed. 317 


3. On ſeveral judgments there 
muſt be n writs of 
Ha. corp. ad ſatisfa. 317 

4. A Habeas corpus ad ſatiſ- 
aciendum to the marſhal of 


the king's bench. 317, 318 
Habere facias poſſeſſronem. | 
t. Habere facias priſeſſimem. 
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2. Habere facias poſſeſſ. and 


Fi' fa. Page 370 
3. Hab. fac. poſſeſſ. for an 


executor after a Sc. fa. 


371, 372 

Heir. 
No bail of an heir. 81 
Imparlance. 190 

Infant. 


1. Summons for infant that 
defendant may name him 


a guardian. 613 
Inquiry. 
1. HERE on defen- 


dant's not joining 

iſſue, notice of inquiry ſhall 

be given from the time 
notice was given for trial. 
198 

2. When notice of inquiry 
may be given in caſes of 
demurrer. 228 
3. Notice of inquiry on iſſue 
of Nul tiel record. 2.34 
4. Inquiry awarded. 238, 
240 

5. Notice of executing writ 
of inquiry. 246 
6. When 8 days in London 
or Middleſex. 246 
7. When 14 days: 246 


8. Eight days notice in the 
country. 


4 


247 


| 


9. Where a term's notice, 
| Page 247 

10. Where the plaintiff con- 
cludes ad patriam, gives no- 
tice of trial, and defendant 
don't join iſſue, notice of 
inquiry may be given from 
the time notice of trial was 
given. 198, 247 
11. When notice of inquiry 
may be given on demurrer, 
or joinder in demurrer, 
198, 234, 247 

12. And on ile of Nal 1 
record, 198, 234, 247 
13. Where notice to be given 
to defendant, or left at his 
laſt place of abode. 247, 248 
14. Notice of inquiry not to 
be given to defendant, if 
his attorney be known, 


248 

15: The form of a notice of 
inquiry, 248 
16. As to the time, 249 
17. And place, 249 


18. Notice to country attor- 
ney. 249 
19. Of executing inquiry be- 
fore a judge of aſhze. 249 
20. Promiſſory note muſt be 
proved on a writ of inqui- 
ry. Quere. 259 
21. Irregularities cured by 
defence. 250 
22. Inquiry ſet aſide, 250 
23. The form of a writ of 
inquiry. 250 
24. At the ſuit of an attor- 
ney. 252 
25. Againſt 


eee eee ' Þ. ©» 
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25. Againſt an attorney. Page 


253 

26. Sulpæna to teſtify on | 
„1 of inquiry. 253 
Ticket thereon. 253 


28 On ſigning judgment, 
the inquiſition to be left 
with the clerk of the judg- 
ments. 255 

29. If inquiry not executed 
according to notice, de- 
fendant to have coſts, 25 5 

30. Inquiry awarded, and 

death of plaintiff before in- 


quiry made. 1 


31. Inquiry awarded upon a 
Scire factas, where the 
\ plaintiff died after interlo- 
cutory, and before final 
judgment; and inquiſition 
returned thereon. 385 


See Motions. 


See deeds. 


Inrolment. 
Inſimul computaſſet. 244 
Irregularities. 


1. In proceſs to be complain- 
ed of before interlocutory 
judgment, and proceſs to 
be annexed to affidavit. 92 

2. In plaintiff's entering ap- 
pearance for defendant, to 
be complained of before 
judgment. 107 

3. In delivering declaration, 


. Defendant to pay 


to be complained of two 
days before executing in- 
quiry. Page 134 


. In writ of inquiry cured 


wo defence. 250 


Iſſue. 
Sce 636. 


for a 
copy of the iſſue, and en- 
tering his pleadings. 193 


. When plaintiff appears for 


the defendant, - he may 
charge it on the back of 
the iſſue, 190 


. Defendant's attorney, if 


copy of iſſue is over-char- 
ged, may tender what real- 
ly due. 190 


Hoy if defendant a priſon- 


er, and no attorney con- 


5 ” 


. cerned. 190 
Method of making up the 


iſſue. 190 


Entry of an iſſue on a bill 


againſt an attorney, where 
the iſſue is joined in a term 
ſubſequent to that! in Which 


the bill was filed. 191 
7. In country cauſes iſſue to 


de delivered to the agent 
in town, and not to the 
country attorney. 65, 192 


8. Defendant's attorney, on 


receiving the iſſue, to pay 
plaintiff's attorney for fil- 


33 ing 


d T7 25 


% + 


ing his warrant, otherwiſe | 


judgment, Page 193 
9 To, be entered of the ſame 
term they are joined. 194, 

201 

10. On trial at bar, judges 

to have copies of the iſſue 
four days before the trial. 

| 216 

11. Miſtakes in iſſue, may be 
, amended by ſummons, 616 
12. Of encreaſing iſſues on 

Diſiringas againſt defen- 

dants having privilege of 

parliament. 599, 600 


5 a 4 * 
081 Judgments. 


l agent of plaintiff's at- 
torney gives agent for de- 
fendant time "to plead, 
ag country attorney cannot 

- bga, judgment, till time 
001 expircd, 65 
225 Regular judgment ſet aſde 
©; upon terms when conſider- 
[{. 6d;28 quick Pig; ; 608 
272 in notes 

28. „Bill of coſts on motion to 

It afide judgment. 628 
:o1See 638. Bills of coſts. 
A: J what day of the term 
+:3-2judgment fhall relate, 74 
5 No judgment (except, c.) 

to oe. ſigned before the 
Re oh idgment paper he ſtamped 


y the cles of; the war- 


A re, 194 


6. Motion in arreſt of judg- 
1 219 6 


ment, When Fg 


9 attorney. 


gquiry awarded. 


7. Notice to be given, if on 
the laſt day of term, 
Page 219 
8. Not after motion to ſet a- 
fide a verdict, unleſs, &c. 
21 
9. Judgment for . 
in default of plaintiff's 
joining in demurrer. 222 
10. Of cee by 
. 235 
1. Judgment i in debt by NI 
" 2 2.39 
12, Coonobl actionem in debt. 
237 
13. Cognovit actionem in debt 
on a bond. 237 
14. Non ſum informatus. 2.37 
15. Nil dicit in cafe and in- 
237 
16. Relifa verifications & 
Cognovit attionem after per 
minas pleaded, * 239 
17. The like after Nox e 
factum pleaded. 239 
18. Ne ft informatus in cale, 
and inquiry awarded, 239 
19. No warrant to confeſs a 
judgment to be taken of a 
priſoner, unleſs an attor- 
ney on his behalf be pre- 
ſent. "Ho 240 
20. Aliter if defendant be an 
241 
21. If an attorney B. R. be 
f preſent, it is ſufficient, 
| 241 
22. Warrant to be read by 
or to the party. 241 
23. Ou 


23 


EN D 


. On warrant of a year 
„ judgment cannot 
be entered without leave. 

Page 241 
24. When judgment may be 
entered by a treaſury rule 
on an old warrant of attor- 
ney. 241 
25. Of a ſpecial original to 
ſupport a judgment. 242 
26. On ſigning judgment 
upon a writ of i inquiry, in- 
quiſition to be left with the 
clerk of the judgments. 


255 

27. Of docketting judgments. 
257 

28. — on a Seire facias. 
3 
29. — on a Scrre facias 


againſt an executor. 379 
30. on a Scire facias 
againſt an adminiſtrator. 
380 
31. On a Scire facias for an 
executor, where plaintiff 
died after interlocutory," 
and before final judgment. 
386 

32. Judgment in caſe after 
inquiry executed, and a- 
warded upon the ſame Scire 


JOS: - 396 

: on a Scire facias 

againſt bail, 392 
Judges. 


1. Singular inſtances of their 
4, © 


refuſing to reſign, 


| 


2. Of their commiſſions. 
Page 5 
3. Of their ſalaries. 7 


Judges Clerks. 


Their appointment and duty. 
33 


Jurata. 321 


Juriſdiction of the court. r 


Jury. 


1. Party applying for a ſpecial 
Jury to pay the whole ex- 
pence, and not be allowed 
for more than a common 
jury, unleſs, c. 215 

2. What allowance to ſuch 


jury for ſerving. 216 
Marſhal at Niſi prius in Lon- 
don and Middleſex. 

IS appointment and du- 
ty. 35 
Memorandum. 


Of a bill filed againſt an at- 
torney. 299 


Money, &c. brought into court. 
. The rule.” 155 


2. Money not to be brought 
into court, where the plain- 


17 4 | tiff 
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4, 1 ng 
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tiff is an executor or admi- 


niſtrator. Page 156 
3. May in debt for rent. 157 
4. In replevin. 157 


5. In covenant money may 
be brought in on one breach 
only, viz. for non-payment 


of rent. 157 
6. In covenant for a ſum cer- 
tain. 157 
7. In debt on a bond denied. 
157 
8. And in debt on a charter- 
party. 157 


g- And in debt on a bond for 
performance of covenants, 
and breach in a ſum cer- 
tain. TW | 

10. In trover; whether goods 
may be brought into court. 

15 

11. Defendant ſhall not bring 
money in to part, and de- 
mur to the reſt of the de- 
claration. 157, 158 

12. Nor in action for meine 
profits. 158 

-13- But leave to bring in mo- 

ney as to ſome counts, and 
picad ſeveral pleas to the 
reſt... 158 

14. To bring in money, and 
plead plene adminiſtravit, 
and the general iſſue to the 

Whole. 
1c. When money may be 
brought into court. 158 

16. Not after a regular judg- 
ment ſet aſide. 159 

17. Plaintiff nonſuited, the 


158 


22. Plaintiff's attorney paid 


defendant cannot have the 
money back, Page 159 
18. On a new action leave 
for plaintiff to have the mo- 
ney, or let it lie on the 
common rule. 159 
19. The like, and leave to 
bring in more money on 
| the common rule. 159 
20. Plaintiff admitted to take 
the money, though he had 


refuſed it, and proceeded. 


159, 160 

21. If judgment arreſted, mo- 
ney may be paid to plain- 
tift. 160 


his bill out of money 


brought into court. 160 
23- What ſum may be brought 
in on a motion in the trea- 
I 160 
24. Leave to withdraw gene- 
ral iliuve, pay money into 
court, and plead ſame 
again, 160 


25. Motion for paying mo- 


ney into court. 


624 


Motions, 


1. Notice of motion for en- 
| larging arbitrators time for 


pronouncing his award 
muit be given, 606 
2. How to be made. 621 


3. For error in proceſs or no- 
tice ſubſcribed, 622 


4. For error on writ of in- 
| quiry 


1 N D 


quiry or execution thereof. 
Page 623 

5. For ſetting aſide aſſign- 
ment of bail-bond, 624 
6. For paying money into 
court, and for Conciliums. 
624 

7. For changing the Venue. 
| 024 
8. For ſpecial jury. 625 
9. To put off trial for want 
of material witneſs. 625 
10. For new trial or in arreſt 

of judgment. 626 
11. Bill of coſts on motion to 
ſet aſide judgment, 628 


MAutual Debts and 8 et-offs. 


1. Where mutual debts may 
be ſet off between the par- 
ties. 616 

2. They may be given in e- 
vidence or pleaded. 617 

3. Lord Chancellor Talbot 
introduced the practice. 

617 in notes 

4. When money muſt be 

paid into court. 618, 619 


5. Form of general iſſue with 

notice of ſet- off. 619 
Ni. dicit. 

1. IN debt. 236 


2. Nil dicit in caſe and in- 


Niſi prius record. 


1. Of making up Niſi prius 
record, 
2. No record of Niſi prius 


to be ſigned before iſſue en- 


of Niſi prius are to be in- 
groſſed. 202 
4. Within what time they 
muſt be made up for the 
aſſizes. 202 
5. No record of Niſi prius to 


by the clerk of the war- 
rants. 202 
6. Hours of. attendance for 
ſealing them, 202 
7. Time for entring them. 
203 


for firt day of ſittings after 
term, muſt be left with 
marſhal, by ſeven o' clock 
of the preceding evening. 
Pref. 


9. No continuances in them, 


203 
1. Ni prius record in eject- 
ment. 361 


Non omittas capias ad reſpond. 
106, 635 


Nonſuit. 
1. Nen profs, ſigned for want 


quiry awarded. 237 


of declaration, ſet aſide, 
becauſe 


Page 199 


tered. 201 
. In what manner records 


be ſealed, unleſs ſigned 


8. Records in cauſes entered 
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becauſe demanded of attor- 
ney in country, and not of 
agent in town, 
2. When on default of plain- 


commiſſioner to be piven 
within four days. Page 117 


Page 64 10. When notice to be given 


of juititying, 117 


tiff's going to trial, court | 11. Notice of trial. 65, 195 


ſhall give judgment of 
nonſuit. 188 
Of obtaining judgment as 
in caſe. of a non-ſuit, for 
not proceeding to trial in 


due time. 188, ſec 637 
Non ſum informatus. 


Non ſum infermatus in caſe 
and inquiry awarded, 237 


Notice. Sce 80. 


1. Notice to be written on 
copy of proce ſs. 89 
2. The form of the notice. 
| 89, 90 
3. The day of the return to 
be inſerted, though a Sun- 
_ day. 90, ſee 80 
4. Where a copy of proceſs 
is ſerved, it muſt be with 
notice, though debt above 
10 J. or writ ſpecial. 91 
5. Notice of bail put in the 
form of it. 110 
6. Notice muſt be given of 
exception to bail. 110 
7. And of adding and juſti- 
R 111 
8. The form of a notice of 
adding and juſtifyins bail. 
111 

9. Notice of bail taken by 


12. All notices muſt be given 
before nine o'clock in the 
evening. 132 
I 3. Notice of a bill being filed 
againſt an attorney, 297 
14. Notice of leaving decla- 
ration in the office, 298 
15. 2 on declarations in 
ejectment. 43, 346 
16. Notice muſt be gives of 
executing a Scire fieri in- 
quiry, 400, 401 
17. Notice of ſet- off. 619 
18. Reaſon for directing no- 
tice of ſet- off to be given. 
617 note (c) 
19. This notice cannot be 
amended. 617 note (c) 
20. Trial not to be put off 
for abſence of witneſs who 
only proves this notice. 
617 note (c) 625 note (5) 
Notice. Sce Inquiry, Motions, 
Trial. 


Nul tiel record. 


1. Proceedings on iſſues up- 
on Nul tiel record. 229 
2. Rule for judgment on 
bringing the record into 
court. 230 


3. Proceedings thereon. 229 


4. Declaration in debt on a 
Judg- 


oY 2 
judgment, plea Nul tiel re- 
cord, and replication, Page 

| 229, 230 
5. Rule for judgment on 
bringing in record. 230 
6. Recovery in a former ac- 
tion pleaded in bar: Re- 
plication, Nul tel record. 
Rejoinder, day to bring in 
the record. Defendant de- 
fecit de record. N 
Plea of outlawry in an- 
other court. Replication 
Nul tiel record. Day to 


bring in record, Defendant 


defectt de record. 233 
8. Notice of inquiry on iſſue 
of Nl tiel record. 234 


9. When a four-day rule ne- 
ceſſary on an iſſue of NA. 
tiel record,. 234 

10. Difference where pro- 
ceedings by original, and 
where by bill. 234 


Officers of the court, their ap- 


. and duty. 
I, (CUSTOS brevium, 11 | 
2. Prothonotaries. 12, 13, | 
| 15 
Secondaries. 16 
Clerks of the judgments. 
17 


of the dockets. 18 


of the reverſals. 19 
of the treaſury of 
the jurats, or under clerks 


n 


E. XK 


of the treaſury, and trea- 
ſury keeper, Page 20, 21 
8. Filacers, 4 22, Cc. 
9. Clerk of the warrants. 24 


10. of the eſſoins. 26 
11. of the juries. 27 
12. of the return, and 


office of inrolment of writs 
for fines and recoveries. 


27, 28 
13. Clerk of the king's filver. . 
„ 

14. Chirographer. 30 
15. Exigenter. 3 IF 
16. Clerk of the outlawries. 
I 
17. Prothonatary, c. * 
Monmouth, 32 
18. Seal office. Wo. 
19. Clerk of the errors. 33 
20. Judges clerks. 33 


21. Aﬀociate at Ni prius in 
London and Middleſex. 34, 


22. Marſhal at Nifi mu 
London and Middleſex. 35 
23. Crier at Mi prius in 
London and Middleſex. 36 


24. Chief proclamator. 36, 
37 
25. Criers. 36, 37 
26. Court keeper. 37 
27. Porter of the court, 37 
28. Warden of the Fleet. 38 


. Clerk of the papers and 
rules of the Fleet priſon. 38 
30. Tipſtaffs. 38 
31. Commiſſioners for ee. 
affidavits. 39, 

— 


2 
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Orders. 


1. Order requiring appear- 
ance of peer or member of 
parliament may be enforc- 

ed by Diftringas. Page 598 

in notes 

2. The uſual terms on Which 


judges orders are granted. 
611 


Original. 


I. Original to ſupport judg- 
ment. : 242 
2. The form of a Præcipe for 
a ſpecial original. 242 
3. Original to be beſpoke be- 
fore the eſſoin day of the 
ſubſequent term. 245 
4. Fine to the king thereon, 
2 24.5 
5. Of returning the original. 
6. Form of ſpecial original. 
; 595 

7. Drawing and engrofling 
ſpecial original how much 
per ſheet and fee. 635 


Outlatury. 


1. A Ca. fa. to ground an 
exigent, mult have 15 days 
between the Te/te and re- 
turn. 80 

2. Defendant ſooner outlawed 

in London than in another 


county. 410 


3. Of the Præcipe for the ori- 
ginal. Page 410 
4. A Præcipe for a ſpecial o- 
riginal, on an aſſumpſit for 
the charges of a funeral. 
419 

5. Of returning the original, 
| 413 

6. Of making out the Capias, 
Alias and Pluries 413 
7. Of returning them. 413 
8. Warrant of attorney to be 
filed of the ſame term with 
the exigent, 414 
9. Exigenter not to receive 
Pluries before ſigned by the 
clerk of the warrants. 414 
10. The warrant of attorney. 
| 414 

11. Exigenter on receipt of 
the Pluries ſtampt to make 
out the exigent and pro- 
clamation. 415 
12. Where an Allocatur ne- 
ceſſary. 415 
13. Where an exigent is a- 
warded a proclamation to 
be made of the ſame Tee 
and return. 415 
14. Sheriff to make three pro- 
clamations. 415 
15. Officer, who makes out 
the exigent, to make the 
writ of proclamation. 416 
16. Attornies to be careful 
that writs of proclamation 
be delivered. 416 
17. Proclamation to be filed. 
416 

18, Capias 


ZN 


18. Capias utlegatum either 
general or ſpecial. Page 416 
19. If defendant appears on 
the exigent no bail re- 
quired. 417 
29, Sheriff not to diſcharge 
a defendant arreſted in a 
Capias utlegatum without a 
Super ſedeas. 417 
21. Before Superſedeas defen- 
dant to give bail if cauſe of 
action amounts to 101. or 


upwards, 419 
22, Bail to ſatisfy the con- 
demnation. 418 


23. Outlawry not to be re- 
verſed after the death of 
the plaintiff without bail 

to the executor. 418 

24. Cap. ult. iſſued without 
revival of judgment, which 
appeared to be entered after 
plaintiff's death, ſet aſide. 

418, 419 

25. Outlawry commenced 
and proſecuted, during de- 
fendant's reſidence in Ire- 
land, reverſed without bail, 
or appearance. 41 


26, Court hath diſcretionary | 


power to reverſe outlawries 
on motion in a ſumma 
way for a viſible defect, 
but will not exerciſe it, 
unleſs in a favorable caſe 
for defendant, if not, will 
oblige party to bring error. 
419 
27. On reverſing outlawry 


E E. 


defendant to pay coſts to 
the exigent and the fine. 
419 

28. Further coſts to be re- 
ſpited guouſque. 419 
29. No Superſedeas to the exi- 
gent, unleſs put in before 
the day of appearance to be 
allowed till coſts paid. 419 
30. On reverſal defendant to 
pay coſts to the exigent 
where inquiſition taken, 
Sc. further coſts to be tax- 
ed. 419 
31. Super ſedeas in an appear- 
ance. 420 
32. On reverſing an outlaw- 
ry, if plaintiff proceeds not 
in two terms, defendant to 
have coſts taxed. Page 420 
33. Of outlawing after judg- 
ment. 420 
34. No outlawing after judg- 
ment pending a writ of er- 
ror. 421 
35. Inſtances of viſible per- 
ſons being outlawed. 421 

| in notes 
36. Of procuring the money 
levied on the defendant's 
goods, c. 422 
37. Notice of taking inquiſi- 
tion to be given defendant. 


422 

38. Form of Sub poena to teſ- 
tify. 422, 423 
39. Of ſuing out Venditioni 
423 
40. Of 


Ex ponas. 


1 
#> 
1 


40. Of petition to treaſury for 


41. Form of petition. 424 


42. Expences thereon. 425, 
426 


Oyer. 


1. What time defendant has 
to plead after oyer. 183 
2. On oyer defendant inti- 


the levy thereon. Page 423 


* 


o 


ſide may deliver all the 
books. Page 218 

5. And be reimburſed by the 
attorney making default. 

| 218 

6. If not paid before judg- 
ment, to be allowed in 
coſts, | 218 
7. If no coſts attachment a- 
gainſt attorney making de- 
fault. 218 


tled to witneſſes names, and 8. As to delivering paper 


all indorſements. 183 


books on demurrer. 227 


3. If defendant makes the 9. In judges books, counſels 


oyer no part of his plea, 
plaintiff may make it part 
of the iſſue. 183 


4. Within what time defen- | 


dant ought to deliver oyer 

of a deed pleaded by him. 

| 183 

5. What plea cannot be 

pleaded, without craving 
oyer. 18 

6. Oyer muſt be demanded 

before time for pleading ex- 

pires. 183 


- Paper books. 
1. & trial at bar copies 
of the iſſue to be de- 
livered to the judges four 
days before the trial. 216 
2. On ſpecial verdi&ts and 
demurrers how paper books 


to be delivered. 217 
3. No argument till books 
delivered. '218 


4. If either neglect, the other 


names, number roll and 
day of argument to be ſet 
down. 228 
10. If plaintiff makes up and 
delivers paper book, on 
defendant's delivering a di- 
latory plea, he waives be- 
nefit of, and looſes remedy 
on judge's order, and will 
be obliged to proceed on 
paper book. 615 


Parliament. 


1. Proceedings againſt peers, 
and members of parliament, 
and their ſervants. 596 

2. May be proceeded againſt 
notwithſtanding their ſeſ- 
ſions. 596 

3. Proceedings are bybill. 596 

4. Form of bill, whether de- 
fendant be an Engliſh, 
Scotch, or Iriſh peer, or 
member of parliament only. 


597 
5. Of 


083 | 
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E 


5. Of the writ of ſummons, 

Page 598 
6. Of the diftringas. 598 
7. Of caſting an eſſoĩin. 600 


8. Bill of coſts on proceed- | 


ings againſt parliament 
men- 601 
9. Servants of peers, and 
members of parliament, 
may be arreſted as com- 
mon perſons. 5096 in notes 


Peers, ſee Parliament. 


Pleading. 


See 65, 184 
1. Plea to be demanded in 
writing. 127 
2. Where it need not be de- 
manded. 12 


3. When defendant muſt 
plead in four days. 130 
4. When in eight days. 130 
5. The days incluſive. 130 
6. Notice to plead in four 
days when it ſhould be 
eight days: Irregular. 133 


7. Plea to be delivered in 


writing to plaintiff's attor- 


ney. 178 
8. When to be left in the of- 
fice. 178 


9. Rule to plead, and an or- 
der for time to plead: 
Need not give a new rule 
to plead. 178 


10. The like where delayed 
178 


by an injunction. 


* 


11. Plea can't be delivered in 
the country. Page 178 
12. Nil debet pleaded to an 
Aſſump/it, plaintiff may ſign 


judgment, 178 
13. Tender, when to be plea- 
ded. 179 


14. No dilatory plea to be 
received without affidavit. 


179 


15. Affidavit to pleas of an- 
cient demeſne, and of in- 
fancy. 179 

16. Plea in abatement to be 
pleaded in four days. 179 

17. For want of affidavit to a 
plea in abatement, plaintiff 
may ſign judgment. 180 

18. And ſo he may if a plea 
which ought to have a fer- 
jeant's hand be deliver- 
ed without. 180 

19. What pleas require a ſer- 


jeant's hand. 180 
20. Demand of a plea to be 
in writing. 181 
21. When to ſign judgment. 
18 

22. When on a judge's order 
for time to plead. 181 


23. No ſummons to be taken 
out after the rule to plead 
is out. 181 

24. After ſummons no judg- 
ment till ſummons is diſ- 
charged. 181 

25. What not iſſuable pleas 
within the meaning of an 
order for time to plead, 


pleading 


x 
1 
? 


+ 5 


I 


pleading ifſuably. 
| 181, 182 

26. Pleading iſſuably, rejoin- 
ing gratis, and taking hort 
notice of trial explained. 

| 182 in notes 

27. What time the defendant 
has to plead after oyer. 
182 

28. What cannot be pleaded 
without craving oyer, 183 
29. An oyer defendant! inti- 
_ tled to witneſfles names, 
and all indorſements. 183 


the oyer no part of his 
plea, the plaintiff may make 
25 . of the iſſue. 183 


defendant ought to deliver 
oyer of a deed pleaded by 
him. 
2. Defendant may waive 
his ſpecial plea, and plead 
the general iſlue. 184 
33. Can't withdraw a plea 
of tender. 184 
34. Plea of ad plene admini- 
flravit amended on pay- 
ment of colts, 184 
35. Defendant to pay for a 
copy of the iſſue, on en- 
tering his pleadings. 189 


| 
36. All pleadings muſt be de- | 


* Within what time the} 


livered before nine o'clock 
In the evening. 132 


Pleading double. 


1. Double pleas allowed. 185 


* 


3 

2 

5. Nil debet in debt gui tam. 
6 

7 

8 


Page 2. Double pleas denied. Page 


55 186 

3. Leave to plead double any 
time before judgment. 188 

4. Not after ſingle plea. 188 
5. Nor after money brought 
into court. 3 1 
6. On double plea, if plain- 
tiff hath judgment on one, 
he cannot enter a Volle pro- 
ſequi as to the other plea. 


x | 


_ 188 


7. If either plea foupd for the 
-  defendant,the plaintiffcan- 
30. If the defendant makes | 


not have judgment, 189 


Pleadings by Priſoners. See 
Hriſoners, and 288 to 295 
. | 


Pleas, 


183 | Pleas general and ſpecial. 465 


is % 55 ? 
General Iſſues. © © 


I. Nen ot factum to debt on 
a bond. 166 
2. —— t0 a bill or indenture. 
166 

. Non «at factum teſtatoris. 
5 166 

. Nil debet. 166 

| 166 
Non detinet in debt. 167 
Non aſſumpſit. 167 
. Nu" affiumpſit by execu- 
tors. 167 
9. Nat guilty in caſe. 167 
10, ＋LT. in treſpaſs. 167 
11. Not 


IN 7 
11. Not guilty in aſſault. g. Plea in abatement, defend- 


Page 167 


12. Replication to general 


iſſues. | 168 
Special Pleas. 
1. Nen aſſumpſit infra ſex an- 


nos Replication and re- 
joinder. 168 
2. Actio non accrevit infra ſex 
annos : Replication and re- 
joinder, 169 
3. Son aſſault demeſne : Re- 
_ plication de injuria ſua pro- 
pria : Rejoinder, and Ve- 
nire awarded. 169, 170 
4. Juſtification in aſſault and 
- impriſonment : Writ iſſued 
out of B. R. againſt plain- 
tiff, directed to ſheriff: of 
D. and warrant te defend- 
ants, by virtue whereof 
they arreſted. 171 


5. Plea, Infra ætatem. Re- 


plication, for neceſſary ap- 
pare] ſuitable to defendant's 


degree. Rejoinder, not for 


neceſſary apparel, Sc. 173, 

| 174 

6, Plea to debt on a bond, 
dureſs of impriſonment. 


| 174 
7. Plea in caſe Sur amp. 
a tender, Replication. 175, 

0 — 170 

8. Plea in abatement, Mi- 
nomer of defendant's ſur- 


name, 177 


Vor. I. 


ant a yeoman, and not a 


cheeſemonger. Page 177 
10. Nut tiel record replica- 
tion, Se. . ue 


11. Recovery in a former ac- 
tion pleaded in bar. Re- 


plication, Nul tiel record. 


Rejoinder: et deft. defecit 
de records, 231 
12. That the plaintiff is out 
lawed in another court. 


Replication. Nul tiel ra- 


cord: Et deft. deſecit de re- 
. 233 
13. Plea in dower, huſband 
not ſeiſed. 512 
14. Riens per deſcent by an 


heir to debt on a bond, Re- 


plication and rejoinder. 
EC | 522 

15. Ne ungues executor, and 
replication. 526 
16 Plea, nothing in arrear, 
to debt for rent. 571 
17. Plea, not guilty to an ac- 
tion on the ſtatute of hue 
and cry. 581 
18. Juſtifying as a park-keep- 
er, for ſhooting a grey- 


hound. 586 
19. Plea to a prohibition, and 


replication. 590 


20. Plea, that bond was given 


for money won at play. 


| 591 

21. Plea, not guilty in eject- 
ment. 360, 361 
Z 2 22. Plea 


4 
"RY 
> 
n 
* 
#, 
1. 


3 

22. Plea to a Scire facias a- 
gainſtanadminittrator: No 
aſſets, and replication. Page 
403 

23. Plea to a Scire facias upon 
a judgment of aſſets in = 
turo: No aſſets and iſſue. 
404 


\ Pone, what, 14 in notes 


. Porter of the court. 
His appointment and duty. 37 
Poſleas. 
1. To be left with the clerk 
of the judgments. 217 
2. Clerk of aſſize and affociate 
to return Paſleas. 216 
3. Paſtea, verdict for plain- 
tiff in ejectment. 322 
Præcipe. 


1. Pracipe in treſpaſs. 88 
in debt. 96 


2. 
3.— againſt two de- 

fendants. 97 
4. in treſpaſs, with 


an Acetiam in debt. 98 
5. with an Acetiam in 

caſe upon promiſe. 99 
6. in caſe againſt 


two defendants. 99, 100 
7. in aſſault. 99 
8. in aſſault with an 


Acetiam. 99 


. 


9. Præcipe in covenant, Page 


100 
10. —— in account as 
receiver. 100 


11. as bailiff. 100 
12, —— 25S bailiff and re- 
ceiver. 101 
13. in annuity. 101 
14. for a Teſſatum ca- 
pias. 101 
Priſoners. 


1. Priſoner diſcharged, not 
to be held to bail in the 
judgment, = 

2. If defendant apriſoner, and 
no attorney is concerned for 
him, judgment cannot be 
ſigned for not paying for a 
copy of the iſſue. 190 

3. Priſoner brought up by Ha- 
beas corpus, charged with 
proceſs out of this court, 
may be committed, though 
charged with proceſs out of 
B. R. or Exchequer. 311 

4. If charged with proceſs out 
of this court returnable at 
a day to come, may be com- 


mitted. 311 
5. Of removing a priſoner to 
the Fleet. 311 


6. Bail upon Habeas corpus 
taken of a priſoner, to be 
delivered to the prothono- 
tary to be filed. 315 


7. But priſoner not to be 


diſcharged till bail aſſented 
to, &c, 315 
| 8. When 


EEC Oo mer My wo * 


15. 
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8: When defendant is in cuſ- 
tody for want of bail, plain- 
tiff before the end of the 
next term after the return 
of the writ, may declare 
againſt ſuch priſoner, Page 

320 
And haye judgment in 


default of appearance, and | 


plea: 320 
to. Declaration not to be de- 
livered to the priſoner, un- 
til after the return of the 
writ. | 321 
11. Priſoner in cuſtody for a 
contempt, not to be charged 
with a declaration or exe- 
cution, without leave. 321 
12. No rule to plead, till af- 
fidavit of the delivery of 
the declaration. 321 
13. If a declaration be deli- 
vered before menſem Paſ- 
chæ, or craſtinum anima- 
rum, if the defendant ap- 
pears within 10 days after 
the end of the reſpective 
terms, he may imparl until 
the next term, unleſs, Cc. 
22 

14. If declaration delivered 
on or after the menſ. Paf. 
or craft. animar. or in Hil. 
or Trin, term, and defend- 
ant appears two days be- 
fore the eſſoin day of the 
next term, he may imparl 
to the next term. 322 
15. If declaration delivered 


before the eſſoin day of the | 


ſecond term, defendant to | 


plead without imparlance. 
Page 323 
16. If no declaration filed be- 
fore the end of the ſecond 
term, and affidavit filed, 
Sc. defendant to be diſ- 
charged by Superſedeas. 32 3. 
612, 613 
17. Gaoler concealing a de- 
claration liable to an at- 
tachment. 23 
18. Of declating 3 
priſoner in the Fleet. 323 
19. Eight days to plead. 324 
20. Affidavit of the delivery 
of a declaration againſt a 
priſoner. 324 
21. Where declaration to be 
entered with the prothono- 
tary before delivered. 324 
22. In an action on a joint 
bond where one defendant 
could not be arreſted, time 
to declare denied. 324, 
325 
23. If plaintiff proceed not 
to judgment in three terms 
incluſive after "declaration 
delivered, defendant to be 
diſcharged. 325 
24.1f plaintiffdoth not charge 
defendant in execution, 
within two terms incluſive 
after judgment, defendant 
to be diſcharged. 325 
25. Defendant ſurrendering 
himfelf in diſcharge of his 
bail before declaration de- 
livered, to be declared 
Z 2 2 againſt 


4 * *s — 
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inſt in two terms, or 


defendant to be diſcharged. 
Page 326 

26. Need not be = 
- within two terms, if error 
brought, or treaty ſubſiſts. 
326 

27. If declaration delivered, 
or judgment had before 
render, plaintiff to proceed 


— — 


32. A priſoner in contempt 
not intitled to a day rule. 
Page 328 

33- A priſoner arreſted by 
proceſs of B. R. removed 
into the Feet, how to be 
proceeded againſt, or dif- 
charged. 328 
34. How to proceed where 
defendant after being ſer- 


to judgment in three terms, | ved with of proceſs, 
and charge defendant in] and before declaration, be- 
execution within two] comes a priſoner. 329 
terms after judgment, or | 35. Super ſedeas Jn putting in 
defendant to be diſcharged. | good bail. 329 
326, 327 | 39. The like to the ſteward 
28. Copy of declaration not | of a liberty. 330 


ſufficient to charge priſon- 
er in cuſtody, unleſs affi- 
davit be made, that the 
cauſe of action is 107. or 
upwards, 327 
29. The plaintiff, at whole 
ſuit defendant was arreſted, 
need not make fuch afida- 
vits. 327 
30. A prifoner diſcharged for 
want of proſecution, if af- 
terwards arreſted in an ac- 
tion on the judgment, a 
common appearance ſhal} 
be taken, 328 
31. A priſoner difcharged for 
want of proceeding tojudg- 
ment, may be afterwards 
taken in execution ; alter, 
if diſcharged for want of 
being charged in execu- 
tion. 328 
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37. Superſedeas on entering a 
common appearance. 330 
38. Swuperſedeas for want of 
proſecution, where the de- 
fendant was taken by the 
late ſheriff. 30 
39. Superſedeas for want of 
declaring in two terms. 
332 
40. Super ſedeas for want of an 
affidavit of the debt, and 
indorſement on the back 
of the declaration; where- 
with defendant was char- 
ged in the Fleet. 333 
41. Superſedeas for want of 
plaintiff's proceeding to 
judgment within three 
terms after declaration de- 
livered. 
42. Super ſedeas for not charg- 
ing defendant in execution 
within 


44 


by: 


I. 


2. 
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within two terms after 
judgment. Page 334, 335 
43. Superſedeas for want of 
proceeding to judgment 
and execution, at the ſuit 
of ſeveral plaintiffs. 335 
44. Bill of Coſts on pro- 
ceedings againſt priſoners, 


337 

45. Order of Superſedeas to 
diſcharge priſoner is made 
on defaultof attending fir/? 
ſummons. 512 in notes 
46. Of ſummons for priſoner 
to be diſcharged, on his 
bail being perfected. 613 
See Judgment, warrant of At- 

torney. 


Privilege. 


1, Obſervations on rule touch- 
ing privilege of freedom 
from arreſt. 57 

2. Writ of privilege for an 
attorney iſſued to the pa- 
lace court. 300 

3. Another where an attor- 
ney was arreſted on a Cap. 
ad reſpond, 303 


Procedendo. 


1. On a Hab. corp. to the pa- 


lace court. 3¹8 
2. The like in another form. 
319 


3. The like on a Habeas cor- 


pus returnable in court. 


2 319 


Proceſs. 


1. Where cauſe of action un- 
der 104. defendant to be 
ſerved with copy of pro- 
ceſs. Page 
2. Notice to be written on 
the copy of proceſs. 89 
3. The ferm of the notice. 
£0 
4. The day of the return — 
be inſerted, tho' a Sunday. 
0 
5. Five ſhillings for WT 
and ſerving the copy. 9go 
6. In franchiſes the copy to 
be ſerved by the proper 
officer, : 
7. Capias and not original t 
be ſerved. go 
8. Of ſerving proceſs in a 
county palatine. 90 
9. Where copy of proceſs 
ſerved, it muſt be with 
notice, tho? action be above 
104. or writ ſpecial. gt 


10. Praceſs againſt baron and 


feme, ſervice on the huſ- 
band ſufficient. or 


11. In a joint action each de- 


fendant muſt be ſerved. gx 
12. Attorney's name to be on 
copy of proceſs, but the 
wantthereof doth not make 
the proceſs void. 56, 91 
13. Proceſs may be ſerved on 
the day of the return. -91 


14. It- 


2 2 3 


| 
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14. Irregularity in procels to | 
be complained of before 
interlocutory judgment. 

c Page 92 

15. And proceſs to be an- 

. - nexed to affidavit. 92 

16. Affidavit of ſervice of 
proceſs may be made before 
plaintift's attorney, if a 
commiſſioner. Page 92, 93 

17. Void or irregular proceſs, 


955 105 


Praothonotaries. 
See Motions. 


1. Their appointment. 12 
2. Duty of the chief protho- 
_ notary. I3 
3. Of the three prothonota- 

ries, I4 
4. New rule touching their 

office. 59 


Prothonotary, &c. of Mon- 


mouth. 


His appointment and duty. 32 


Qua ters. 


UAKER taking the 
ſolemn athrmation may 
be admitted an attorney, 


44 


Record. See Niſi Prius Re- 
cord. 


Recoveries, 


I. O F ſuffering a recovery 


where the parties ap- 


pear in perſon. Page 474 
2. The entiy of the recovery 


on the roll. 476 
3- The exemplification of it, 
479 


4. Of ſuffering a recovery 
when the parties appear by 
attorney, 480 

5-Ruleof H. 14G. III. touch- 
ing recoveries at bar. 481 

6. Form of affidavits on the 
ſaid rule. 481 

7. Entry of the firſt, or ſum- 
mons roll. 487 

8. Entry of the ſecond roll. 

488 

9. Recovery amended. 495 

10. Exemplification of it. 


496 
11. Writ of ſummons for the 
firſt vouchee, ' $©0 
12. for the ſecond vou- 
chee. 501 
13. Writ of ſeiſin. 502 
14. The return. 503 
15. A recovery with treble 
voucher. 503 
16. Bill of coſts thereon. 
505 
Refalo, what. 4 in notes 


See Replevin. 


Refe- 


As © 


tan © 5%: 


+ 
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References from Court. 


1, To whom application to 
be made thereon, Page 604 
2. How to get witneſſes 


ſworn. 604 
3. Of arbitrators appoint- 
ment. 604, 605 


. Form thereof. 604 in notes 
5. Of proceedings when day 
of reference appointed. 


605 

6. Of hearing thereon. 605 
7. Of adjourning. 606 
8. Of enlarging : time to ar- 
bitrate. 606 

9. Of the award. 607 


10. Of making order of re- 
ference rule of court. 607 


See Return Office. 


Relifta verificatione et cognovit 


actionem. 


I. ——— Aiter per minas 
pleaded. 238 
2. The like after Non g fac- 
tum pleaded. 239 


Remanet, 


1. This term explained. 211 
in notes 


Replevin. 


1. Of proceeding thereon. 
440 


I 


2. Of proceeding if Re. fa. lo. 


brought by plaintiff, Page 
441 

3. If by defendant, 441 
4. Locus in quo ought to be 
ſet forth in declaration, 
441 

5. Plea of cepit in alis loco, 
does not require affidavit, 
nor to be pleaded in four 
days, not being conſidered 

a plea in abatement, but 
in bar. 441, 442 
6. After rule to plead in bar 
de novo, and demand made, 
and no ſuch plea, old plea 
in bar ſtands, and judg- 
ment ſigned when defend- 
ant ought to have replied 
to the old plea, ſt aſide. 


442 

7. Where notice of filing Re. 
fa. lo. and calling for a de- 
claration neceſſary. 388 


8. When Procedendo hat) — 
9. Recordari facias Legit. 


443 
10. The return. 444 
11. Pone in replevin. 445 


12. Coſts for plaintiff, 446 
13. Coſts for defendant. 449 


Return Office, and Office for 
. Inrollment of Writs. 


For fines and recoveries. 27, 
; 28 


234. 


Return. 


— „„ 
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Return. 


1. Day of return of proceſs 
to be inſerted in the no- 
tice, though on a Sunday. 
Page 90 


2. Proceſs may be ſerved on 


the day of the return. 91 
See 80. 
Return and Tefle, See Writs. 
Rolls. 


1. Of bringing in rolls, and 


docketting them. 255 
2. Attorney on receiving roll 
from the prothonotary's of- 
fice, to ſign book. 255 
2. Rolls not to be carried 
into the country. 2506 


4. When attornies are to!“ 


bring in their rolls. 256 

5. Caret papers. 256 
6. No poſt rolls to be deli- 
vered to attornies. 256 
7. When the officers are to 
carry in their rolls to the 
clerk of the eſſoins. 257 
8. Clerk of the eſſoins to lay 
beſore the court what rolls 
are wanting. 257 
9. Of docketiing judgments. 
257 


Salaries of Judges. 7 


Scire facias. 


I; HEN noexecution 
within a year and 
a day. Page 261 


2. A Scire facias after a year 


and a day. 375 
3. Entry of a Scire facias, and 
judgment thereon. 377 
4. Scire facias in debt for an 
adminiſtrator. 378 
5. Entry of a Scire facias in 
debt for an executor, and 
judgment thereon. 379 
6. Entry of a Scire facias in 
caſe againſt an adminiſtra- 
tor, and judgment thereon, 
380 
7, Entry of Scire facias in 
debt againſt an executor, 

| 382 

8. Where one Scire facias re- 
turned Nihil is ſufficient, 
3 

9. Where if plaintiff or de- 
fendant dies after interlo- 
cutory, and before final 
judgment, proceedings may 

be reyived by Scirę factas. 
2 355 

10. A Scire facias where the 
plaintiff died after interlo- 
cutory, and before final 
judgment. 386 
11. Entry of the ſame Scire 
facias, Alias Scire facias, and 
judgment thereon. 388 
12. Entry 


12 
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12. Entry of Scire facias a- 
gainſt bail. Page 392 
13. Scire facias againſt bail on 
a Habeas corpus taken before 
a commiſſioner, defendant 
in perſon, 395 
14. Entry of a Scire fieri in- 
quiry for executors againſt 
an executrix. 398 
15. Scire facias upon a judg- 
ment recovered in the late 
king's reign againſt the de- 
fendant and- his wife (fince 


deceaſed) executrix : Plea, | 
no aſſets. Replication, aſ- 


ſets. 401 
16. Seire facias upon a judg- 
ment for aſſets in futuro, 
againſt an executrix: Plea, 
No aſſets, and iſſue. 404 


17. Notice to be given of , 


executing a Scire fieri in- 
quiry. | 400, 401 
18. No coſts on Sci. fa. till 
plea. > 1 
19. Term of the judgment 
not neceſſary. 407 
20. Where no Sci. fa. if a 
ceſſet executio, 407 
21, Scire facias muſt be ſued 
out, tho” execution ſtayed 
by injunction. 407 
22. Defendant charged in 
execution four years after 
judgment, without a Scire 
acias. 408 
23. On death of defendant or 
plaintiff, a Scire facias muſt 
iſſue. | 


408 
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24. But not on the death of 
one, where there are man 
plaintiffs or defendants. 

Page 408 

25. Into what county a Scire 

Form muſt iſſue. 408 

26. Into what county an a 
recognizance. 409 

27. Sci. Fa. need not ſet forth 
condition of recognizance; 


6 

28. How much drawin — 
ingrofling Sci. Fa. per ack, 
035 


| 


Seal Office. 


Appointment and du 
officers. 


ty of the 
32 


Seamen. 


When not to be held to bail. 
86 


Secondaries, | 


Their appointment and duty, 
16 


035 
See Notice, Proceſs, IWrity 


Set- offs, ſee Mutual Debtt. 
Notice. n 


Service. 


gar 
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Sheriffs. 


1. Every ſheriff to make a 
deputy of record in court. 
Page 66 


2. Deputy to have his name 


3 


coſt of a lord of a franchiſe, 
or liberty, to appoint a 
deputy to reſide in ſome 
place near the franchiſe. 
Page 69 

15. Place and coſts to be ſet- 
tled by lord chancellor. 69 


and place of abode, in Lan- 16. Deputy to receive writs, 


don or We:ſtminjter, ſet up in 
the office of the clerk of the 
warrants. 66 
3. To give his attendance in 
Weſtminſter-hall, in term- 
time. 66 
4. Sheriffs not to deliver out 
warrants before writs deli 
vered to them, or blank 
warrants, 67 
5. No under-ſherift to prac- 
tiſe as an attorney. 6 
6. Sheriffs fees on executions. 
6 
7. — on Writ of olſen, 


5 
8. —— on Cap. ad ſatisfa, 
68 


9. Sheriff to indorſeattorney's 
name on warrant, 68 
IO. Sheriff not returning writ 
within fix days after ſervice 
of rule, to pay coſts. 68 
11. Service on the under- 
ſheriff ſufficient, 68 
12. Old ſheriff to continue 
till new one ſworn. 6 
13. On the death of a ſheriff 
the under-ſherif to act till 
a new one appointed. 69 
14. Sheriff on requeſt and 


and in name and under ſeal 
'of ſheriff, to iſſue warrants 
to the lord of the franchiſe, 
n 69 
17. Taking no more than ac- 

cuſtomed fees. 70 
18. Puniſhment of ſheriff, or 

deputy, making neglect. 


O 
19. Sheriff by indenture 5 
ſchedule, to turn over all 
priſoners to his ſucceſſor, 
or make ſatisfaction to the 
party injured. 70 
20. Sheriff not liable to return 
any writ, unleſs required 
within ſix months after ex- 
piration of office. 70 
21. Of the duty, fees, Se. 
of the under- ſheriff of 
Middleſex. 640 
22. Rule on ſheriff for re- 
turning writ. 120 
23. The like to bring in the 
body. 120 
24. Not returning writ with- 
in {ix days after rule, to pay 
coſts, 120 
25. Action againſt him for a 
falſe return. 120 


Slander, 


N 


Slander. 


No bail in flander, except 
ſlander of title. Page 83 


Soldier. 


| 


| 
When not to be held to bail. 


72 
Special jury. 


See Bills of coſts. Fury. Mo- 


tions. 
Special original. 
See original. 
Statute of Limitatians. 


1. Of ſuing out, entring, and 
returning proceſs on the 
roll, in order to ſave ſta- 
tute of limitations. 595 

2. On replication to attach- 
ment of privilege, in order 
to ſaye the ſtatute it is ſuf- 
ficient to ſhew Tefte, with 
out continuances to time 
of declaration, 596 


8 u bpoena . 


I. Subpoena ad teſiificandum. 

| 206 
2. Subpæna ticket. 207 
3. Sub poena to teſtify on a writ 


of inquiry, 253 
4+ Ticket thereon, 253 
5+ Spa duges tecum. 635 


| guardian. 


po 


* 


Summon ſes. 


t. To be taken out from a 
judge, Page 608 
2. When ſummons ftay of 
proceedings. 609 
3. Of ſervice of ſummons. 
609 

4. Affidavit thereof. 609 in 
notes 

5. Of attending ſummons. 
609, 610 

6. Of ſummons to pay debt 
and coſts 610 
to ſhew cauſe why 
common bail inftead of 


7. 


ſpecial. 610, 611 
8. — for time to put in 
bail above. 611 


5 for leave to add to 
and perfect bail. 611 
10. for time to plead 
608 in notes, 611, 612 
11. Summons muſt be diſ- 
charged, before judgment 
can be ſigned. 609, in 
notes, 612 
12. — for priſoner to be 
diſcharged for want of de- 
claration, 612, 613 
; for certificated" 
bankrupt to be diſcharged. 
612 
14. for defendant to 
be diſcharged on his bail 
being perfected, 61 
15. for infant hy 
defendant may name 4 


13 


613 
16. —— a. 


D 


16. Summons for attorney to 
deliver client his bill. 
Page 613 

17 for amending 
miſtakes in declaration or 
iſſue, 616 


18. All proceedings while in 
paper, except declaration in 
ejectment, are amendable 
by ſummons. 616 in notes 


| Superſedeas. 
1. Several forms thereof. 329, 


335 
2. Coſts of Syper/edeas to diſ-. 
charge priſoner out of cuſ- 


tody. 339 
3. Order of Superſedeas to diſ- 


charge priſoner or bankrupt, | * 


will be made on fir ſum- 
mons. 612 in notes 


Tender pleaded. 175 


I. LEA of tender not an 
iſſuable plea within 
Judge's order. I81 


2. After tender and money 
brought into court, defen- 
dant cannot withdraw his 
plea, and plead general 

- tflue, - 184 


3. When to be pleaded. 
179 


| 7 
I 


| 


Terms, 


1. Of the four terms. Page 71 
2. Fixed and moveable terms, 


[ 

3. Iſſuable terms 4 
4. Michaelmas term. 71, 75 
5. Hilary term. 72,76 
6. Eaſter term. 72, 77 
Frinity term. 72, 78 
8. Eſſoin day. 73 
9. Writ of adjournment. 73 
O. Judgment, to what day of 


the term it relates. 74 
11. Term wherein writ is re- 
turnable is one of the two 
terms for declaring againſt 
priſoners. ©612.-in notes 
12. Eſſoin days in Eaſter and 
Trinity terms are ſundays, 
except, &c. 79 
13. Writs grounded on ori- 


ginals are returnable n 
general returns, 79 
14. Attachments, Cc. on 
days certain. 79 


15. Dies non juridici. 79 
16. Fifteen days between Tez/te 
and return of original writs, 
and writs ſubſequent, 79 
17. And attachments of pri- 
vilege. 79 
18. Where writs of Venire 
facias, Hab. corp. jur. Diſ- 
tring. jur. Fi. fa. and Ca. 
ſa. need not have fifteen 
days between Te/te and re- 
turn, 80 


19. Except 


TI 


I. 


2. 


INDE X. 
19. Except a Ca. ſa. to ground 2. When 14 days in Lond 


or make 


an exigent on, 
Page 80 


bail liable, 
Teſle, 
Teflatum Capias ad reſpond. 


See writs. 


1, Where neceſſary,” 101 
2, The form of it, 102 
3. Of putting in bail thereon. 

108 


Teftatum Execution. 262 


Tefte and Return. See I/rits. 


Tiphafs. 


Their appointment and duty. 
38 


Treſpaſs. 


1. Bail in treſpaſs for enter- 
ing plaintiff's hop ground, 
and' taking away his hop- 
poles. 82, 83 
Declaration therein for 
breaking plaintiff's cloſe, 
152 


2. 


Trial. 
See 65, 195. 


1. Eight days notice of trial 
in London or Middleſex. 


| 


as 


or Middleſex. Page 196 
3. Eight days in the country. 
196 


| 4. When ten days notice of 


trial, 196 
5. And fix days notice of 
countermand. 197 
6. Notice of trial when to be 
given to the attorney, or 
„ 97 
f notices in general. 197 
3. A term's notice, when no 
proceedings for four terms 
excluſive. 197 
9. To be given before the eſ- 
ſoin day of the term. 197 
10. What deemed a proceed- 
ing. | 198 
11. When the plaintiff con- 
cludes ad patriam, the de- 
fendant to accept notice of 
trial on the back of the 
pleading. 198 
12. And if don't join in iſſue, 
to accept notice of inquiry 
from the time of notice of 
trial. 198 
13. Notice of trial not to de 
given to defendant, if his 
attorney known. 198 
14. When the plaintiff a * 
give ſhort notice, he mult 
give as much as he can. 


199 
15. For trial by pr the 
defendant muft 2 
ſame notice the pala 


ſhould have done. 9 
10 6: Or 


d 
16. Of making up the Ne 


prius record. Page 199 
17. Cauſes to be entered with 
- the marſhal. 208 
18. Formerly four days before 
trial, now two days. 208 
19. Records to be brought in 
before the ſittings after 
term. 208 
20. On circuit, writ and re- 
cord to be entered together. 
wy: | 208 
21. On circuit, in what time 
record to be brought in, and 
entered. 208 
22. Cauſes to be tried in the 
order entered, 
23. Lift of cauſes to be made, 
and hung up. 209 
24. Entering fee in London 


and Midaleſex. 209 
25. At the aſſizes. 209 


26. If plaintiff don't go to 
trial at the aſſizes, he muſt 
give new notice, 20 

27. In Landon or Middleſex 
may give new notice be- 

fore the day of ſitting, for 
the next ſitting. 210 

28. Plaintiff can continue his 
notice but once. 210 

29. Can't countermand and 
continue in the ſame no- 
tice. 210 

30. If plaintiff doth not pro- 

ceed to trial according to 
notice, nor countermand, 
he ſhall pay coſts. | 210 

31. Both plaintiff and defen- 


dant giving notice of trial, | 


209 


and neither going to trial; 
each paid coſts, Page 210, 

| Ag 

32. Countermand at the aſ- 
ſizes. 3 
33. In London or Midaleſar. 
211 

34. Countermand after re- 
cord made a Remanet. 211 
35. When, on default of the 
plaintiff's going to trial, 
the court ſhall give judg- 
ment of nonſuit, 212 
36. Of obtaining judgment, 
as in caſe of a nonſuit for 
not proceeding to trial in 
due time, 212 
37. For trial at ſittings after 
term, no Ne recipiatur till 
after proclamation, 215 
38. Motion to put off a trial, 
when. 215 
39. Not to be granted, if the 
witneſs was in the way 
when notice of trial given. 

| EET © 1 
40. Party applying for a ſpe- 
cial jury, to pay the whole 
expence, and not to be al- 
+ lowed for more than a com- 
mon jury, unleſs, &c, 215 
41. What allowance to ſuch 
jury for ſerying. 216 
42. Venire on a penal ſtatute 
to be de corpore comitatus. 
216 

43. On trial at bar, plaintiff's 
attorney to give notice of 
the day to the chief pro- 
thonotary. 216 
44. On 


IN DR 3 


44. On trials at bar, judges 
to have copies of the iſſue 
four days before the trial. 

| Page 216 

45. No motion in arreſt of 
judgment, after motion for 
a new trial, 219 

46. Verdict ſet aſide for ex- 
ceſſive damages. 219 

47. Motion for a new trial, 


when. 219 
48. Seldom when iſſue lay on 
defendant. 219 


verdict pro. D. aliter, if pro. 


219 
50. Of new trials in eject- 
ment. 365 


51. Trial not to be put off 
for abſence of witneſs who 
only proves notice of ſet- 


off. 677 note (c) 
See 625, 636, 638. 


Trover. 


1. Declaration therein 153, 


154 


Venire facias. 


1. HERE it need not 
have 15 days be- 


tween the Tele and re- 


, "0 80 
' 2, Venire facias. 203 
23, ———awarded, 190 


4. Venire facias on a penal 
ſtatute, to be from the 
body of the county. 216 


49. Seldom in ejectment, if | 


Venue. 
See 162: 


I. As to changing the venue, 


I61 
2. Local actions. 161 
3. Tranſitory actions. 161 


4. Caſe, treſpaſs, aſſault or 
impriſonment, to be laid in 
their proper counties, un- 

leſs, c. 161 

5. Attornies laying actions 
of treſpaſs, &c. in foreign 
counties, unleſs, &c, to be 
ſeverely puniſhed, 161 

6. Venue may be changed be- 
fore plea, on motion and 
affidavit. 161 

7. Defendant to plead as be- 
fore. 14651 

8. Venue may be changed, 
though the defendant comes 
in on the exigent. 162 

9. Venue can't be changed 
before appearance. 162 

10. May move to change the 
venue at any time before 

plea. 162 


| 11. Where a plea ſhall be a 


waiver of a rule Mi for 
changing the venue. 162 
12. Venue changed on read- 
ing the declaration without 
an affidavit. 16 
13. Not to be moved the 1 
day of term, unleſs, c. 
163 
14. The 


1 


14. The venue not to be 
changed from a county to 
a city: Except London. 
| Page 163 
15. But may from one county 
and city to another. 163 
16. Not to be changed into 
a county palatine. 163, 
164 
17. Of changing venue into 
. Cities and counties where 
the aſhzes are ſeldom held, 
or but once a year. 164 
18. Nor in an action of 
Scandalum magnatum, or on 
a bond, or promiſſory note. 
1 164 
19. If a ſerjeant or attorney 
ſues by Capias, the venue 
may be changed. 165 
20. An attorney defendant, 
- Hot intitled to have the ve- 
nue changed. 16 
41. Cauſes removed from ci- 


ties or towns, where aſlizes | 


' ſeldom held, to be laid in 
the counties wherein, &c. 
: 316 


22. Venue changed from 


| Middleſex to. Monmouthſhure. 
23. Summons or order for 
time no bar to motion to 
change venue. 612 in 
| notes 


24. Motion for changing 


Venue, 624 


- 


Vrdias. 


1. F ſpecial verdicts. 
Page 217 

2. Paper books in ſpecial ver- 
dicts, how to be delivered. 


21 
3. No argument till books 
delivered. 218 


See Paper Books, 
4. Verdict ſet aſide for exceſ- 
five damages, , 219 
5. Verdict for plaintiff in e- 
jectment. 364 
Underſheriff. See ſheriff. 
Wales. 


| HEN bail in Wales. 
a 72 


Sir John Walter. 


I. Singular inſtance of his 
refuſing to reſign, 4 


Warden of the Fleet: 


His appointment and duty. 
138 


Warrant of Attorney. 


1. Attorney to enter his war- 
rant on record. 193 
2. When 


b 


AF ins 


a; 


— 


+ > » 
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2. When to be filed, Page 193 
3. Defendant's attorney on 
receiving the iſſue, to pay 
plaintiff's attorney for fil- 
ing his warrant of attor- 
ney ; otherwiſe judgment. 


I 625 
4. Plaintiff's attorney to file 


his warrant the term he de- 
clares, defendant's attorney 
the term he appears. 194 
5. No judgment - (except, 
Sc.) to be ſigned before 
judgment paper be ſign- 
ed by the clerk of the war- 
rants. 194 
6. Plaintiff's warrant of at- 
torney. 195 
7. Defendant's warrant of at- 
torney. 
8. No warrant of attorney to 
confeſs a judgment to be 
taken of a priſoner, unleſs 


an attorney on his behalf 


be preſent. 240 
9. Aliter, if defendant be an 
attorney. 241 
10. Preſence of an attorney 
B. R. ſufficient. 240 
11. To be read to or by the 
party. 241 
12. Judgment on a warrant 


of a year ſtanding, can't be 


entered without leave of 
the court. 241 
13. When a treaſury rule ſuf- 
ficient for that purpoſe. 241 


IWrits. 
See 80, 935. 


195 


Re 


1. Writs not to be returnable 
on Dies non juridicus. Page 79 
grounded on originals 
are returnable on general 
returns, 79 
3. Attachments, Tc, on days 
certain. 79 
4. Fifteen days between Teſſe 
and return of original writs, 
and writs ſubſequent, and - 
attachments of privilege. 
5. Where writs of Ven. fle 
Hab. corp. jur. Diftring. 
jur. Fi. fa. and Ca. 4. 
need not have 15 days 
tween Te and return. 80 
6. Except a Ca. ſa. to ground 
an exigent, or make bail 
liable, 80 
7. Attorney's name to be ſub- 
ſcribed on every writ for 
arreſting the body, execu- 
tion and warrant thereon. 
54 
8. And on every copy of pro- 
ceis to be ſerved on the de- 
fendant, but the want 
thereof doth not make the 
proceſs void. 56, 105 
9. The not ſubſcribing the 
attorney's name on the 
warrant doth not vitiate 
the writ. 56, 105 
10. Sum ſworn to, to be in- 
dorſed on the writ, where 
bail required. 104 
11. The day of ſigning to be 
ſet down on the writ, 104. 
3A 
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The End of the FIRST VoLumE, 
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— — — FELONS 


E RR AT A and OMISSIONS. 


Page 597. In ma' gin for © direction“ read © form.“ P. 608. L. 
8. for © the“ read © though.“ Line g after © court” add will.“ 
Before ſummonces” add on order of reference from court, party 
ſeeking relief, muſt apply before award made, unleſs on ſome irregu- 
larity in award, ard then before order is made rule of court, or he will 
be too late”. P. 622. dele See C. B. praRt, 92. in margent. P. 650. 
L. 12, after © the”? add © under-ſheriff”s” and before © him add ** by 
the high ſheriff.” P. 836. L. 21 for © party” read petty.” 
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LAW BOOKS lately publiſhed. 


1. TTORNEV's PRACTICE in the Court of King's 
Bench, or an Introduction to the Knowledge 


of the Practice of that Court as it now ſtands on the 


Regulation of ſeveral late Acts of Parliament Rules 
and Determinations of the ſaid Court, by Robert Rich- 
ardſon, the ſixth Edition with very conſiderable Addi- 


tions, 2 Vols. 8vo. 


2. Cases or PRACTICE in the King's Bench, ſe- 
lected from the Books of Reports and methodically 
arranged under proper Titles, in 1 Vol. 4to. 


— 


3. SoLICITOR's COMPLEAT GUIDE IN CHANCERY, 
ſhewing the whole Practice of that Court from the 
iſſuing of the Subpcena to the final Decree, arranged 
in an intire new and comprehenſive Manner, with 
Forms of all neceſſary Precedents and a compleat 
Table of Fees, 2 Vols. 12mo. 


4. Hale's HisTory or Tye PLEas of THE Crown, 
with additional Notes and References to modern Caſes, 
concerning the Pleas of the Crown, together with an 
Abridgment of the Statutes enacted ſince the firſt 
Publication of this Work, by George Wilſen, Serjeant 
at Law, in two large Volumes 8vo. 


5. Gilbert's Law or Evipence, with additional 
Notes and References, fourth Edition, 8vo. 


6. Cunningham's Law or BILISs or Exchaxox, 
Paouisso Y NoTEes, Bank NoTzs Axp INSURANCES, 
containing 


LAW BOOKS. 


containing all the Statutes, Caſes at large, Arguments, 
Reſolutions, Judgments, Decrees and Cuſtoms of Mer- 
chants concerning them methodically digeſted, ſixth 
Edition, 8vo. | 
7. Canningham's Law or T1Tats, containing all the 
| Statutes, adjudged Caſes, Reſolutions and Judgments 
relative thereto, fourth Edition, 8 vo. 

8. Tenant's Law, or Laws concerning Landlords, 
Tenants and Farmers, with conſiderable Editions, 
ſeventeenth Edition, 12mo. 


